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Questions Presented. 


1. Whether the Board acted in an arbitrary and capri- 
cious manner in determining to assert jurisdiction over 
the instant dispute. 


2. Whether the Board properly concluded that Terminal 
Barber Shops Inc., was ‘‘another person’? than Joseph 
Todaro within the terms of Sections 8(b) (4) (i) and (11) (B) 
and was therefore entitled to the protection from second- 
ary boycotts accorded neutral employers by the Act. 


3. Whether the Board's findings that the main object 
of the Union’s picketing of two of the establishments of 
Terminal Barber Shops, Inc. was to compel Terminal to 
use Union contractors for cleaning those shops, and that 
to effect such would necessarily involve the discontinuance 
of Joseph Todaro’s ‘‘contract’’ with Terminal, and that 
such would therefore compel Terminal to ‘cease doing 
business’’ with Todaro within the proscription of Section 
8(b) (4) (ii) (B) of the Act, is contrary to law and is not 
supported by substantial evidence on the record as a whole. 


4, Whether the Board’s finding that by inducing and 
encouraging employees of Terminal to engage in strikes or 
concerted refusals in the course of their employment to 
work or perform services for their employer, and by threat- 
ening, coercing and restraining Terminal, all with the 
object of forcing or requiring Terminal to cease doing busi- 
ness with Todaro or any other person, the Union engaged 
in an unfair labor practice within the meaning of Sections 
8(b) (4) (i) and (ii)(B) of the Act, is contrary to law and 
is not supported by substantial evidence on the record as 
a whole. 


5. Whether the Board’s finding that the Union’s picket- 
ing of two of the establishments of Terminal was calculated 
to induce and encourage employees of Terminal to engage 
in a strike or refusal to perform services within the mean- 
ing of Section 8(b)(4)(1) of the Act, is contrary to law 
and is not supported by substantial evidence on the record 
as a whole. 


6. Whether the Board erred in failing to find from the 
evidence before it that at the times alleged, Terminal and 
Todaro were not ‘‘doing business’’ with each other within 
the meaning of said Sections of the Act. 


Statement of Case. 


On November 21, 1960 Terminal Barber Shops, Inc. 
(hereinafter **Terminal’’) filed an unfair labor practice 
charge in the office of the Second Region of the National 
Labor Relations Board charging that the Union was engag- 
ing in certain unfair labor practices in violation of Section 
S(b) (4) (i) and (ii) (B) and Section 2(6) and (7) of the Act. 

A hearing was held before a Trial Examiner at the 
offices of the Second Region on various dates on or between 
February 7 and March 10,1961. By decision dated June 14, 
1961, the Trial Examiner found that the Union was guilty 
of the unfair labor practices charged. 

Upon all the proceedings had in said matter before the 
3oard, the Board on February 7, 1962 stated its findings 
of fact, conclusions of law and issued an order affirming 
the findings of the Trial Examiner, as modified. 


Statement on Jurisdiction. 


Petitioner is and has been at all times material herein 
a labor organization within the meaning of Section 2(5) of 
the Act. The National Labor Relations Board in Wash- 
ington, D. C. issued an order on February 7, 1962 finding 
the Union guilty of certain unfair labor practices and 
commanding it to cease and desist from certain activity. 
This Court, therefore, has jurisdiction of this proceeding 
by virtue of Section 10(f) of the Labor-Management 
Relations Act of 1947. 


Statement of Proceedings. 


A. The Parties. 


The Petitioner, Building Service Employees Inter- 
national Union, Local 32-J, AFL-CIO (hereinafter ‘‘Peti- 
tioner Union’’) was the Respondent during all proceedings 
held before the National Labor Relations Board. It is 
a labor organization within the meaning of Section 2(5) 
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of the National Labor Relations Act, as amended, 29 
U. S. C. See. 151, et seg. (hereinafter ‘‘The Act’’) with 
its principal offices located in Manhattan, City and State 
of New York, 250 West 57th Street. Petitioner Union’s 
primary function is to represent the people cleaning 
offices and shops located in Manhattan in bargaining with 
their employers with respect to hours, wages and other 
terms of employment. Most of these cleaning people are 
employed by cleaning contractors which are business 
associations or corporations organized solely for the pur- 
pose of performing this type of cleaning service. These 
cleaning contractors, in turn, have contracts with the 
owners of the buildings, offices or shops on whose premises 
the cleaning is to be performed. Most of those cleaning 
contractors whose employees have been organized, have 
contracts with the Petitioner Union and are referred to 
as Union Contractors. 

On the other hand, however, some of the owners of 
the buildings, offices and stores where the cleaning is 
performed by members of Petitioner Union do not employ 
cleaning contractors, but instead make their own arrange- 
ments for cleaning their premises and deal directly as 
employer with Petitioner Union with respect to the terms 
of employment of the union cleaning people. Those build- 
ings or shops whose owners have contracts directly with 
Petitioner Union are called Union Buildings. 

When an owner of a building which employs a union 
cleaning contractor to clean its premises discharges that 
union cleaning contractor, it is standard procedure on the 
part of Petitioner Union to suggest to that owner that 
he replace the union cleaning people discharged with other 
union cleaning personnel, either by engaging another union 
cleaning contractor, or by hiring union cleaning personnel 
directly. In either case, if the owner enters into a con- 
tract with a non-union cleaning contractor, or if he hires 
non-union personnel to do the cleaning, Petitioner Union 
attempts, as it did in the instant case, to organize those 
people. (Transcript, pp. 805, 814). 
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Terminal Barber Shops, Inc. (hereinafter ‘‘Terminal’’) 
is a New York corporation, with its principal office and 
place of business located in New York, where it is engaged 
in the operation of 16 barber shops furnishing barber and 
related services. 

Joseph R. Todaro (hereinafter ‘‘Todaro’’) has been, 
and now is, employed by Terminal as a working manager 
and barber in its barber shops in New York City. Todaro 
had worked in that capacity for Terminal under prior and 
present managements from about 1935 to 1953. He returned 
to work for Terminal in March 1959 as working manager 
of its Tishman shop. He was transferred to Terminal’s 
Time and Life shop in the same capacity when that shop 
opened in April 1960 and has worked there ever since. 
Besides supervising the other employees in the shop and 
working as a barber himself, Todaro had negotiated with 
and interviewed other cleaners and cleaning contractors 
utilized by Terminal to clean its shops. As late as May, 
1960 Todaro negotiated with Petitioner Union on behalf 
of Terminal concerning the possible replacement of dis- 
placed Union people with other Union cleaning contractors. 


B. The Displacement of Union Personnel Cleaning 
Terminal Shops. 


On July 1, 1960 Terminal cancelled its contract with 
Sam’s Cleaning Service, a non-union cleaning contractor, 
for the Tishman, Time and Life and Estelle Wyler shops 
and people supervised by Todaro started to clean those 
shops. When Terminal cancelled its contract with Anchor 
Cleaners (a union cleaning contractor hiring union per- 
sonnel) for the cleaning of the 120 Broadway, Empire 
State, and Grand Central shops, people supervised by 
Todaro also started to clean those shops. These latter 
people were not members of Petitioner Union. At the time 
of the hearing on February 7, 1961, people supervised by 
Todaro were still cleaning the Time and Life, Empire State, 
Tishman and Grand Central shops, having been terminated 
from the others because of unsatisfactory work. 
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C. Petitioner Union’s Communications with Terminal. 


After cancellation of Anchor Cleaners and Anchor’s 
predecessor, National Cleaners, and before September, 1960, 
Donald F. Mumm, business agent of the Petitioner Union 
had several conversations by telephone and in person with 
Terminal’s President Jay Bauman and General Manager 
Brown about the cancellations in which he complained that 
the cancellation of these Union contractors (Anchor and 
National both had contracts with the Union) had deprived 
Union cleaners of jobs. During those conversations, 
Mumm sought to persuade Terminal to either reinstate 
these contractors, make contracts with other Union con- 
tractors, or hire other union cleaning personnel. 

On August 11, 1960, the Petitioner Union sent Terminal 
a letter, advising that it had received notice of the cancella- 
tion of the Anchor contract, complaining on the basis of 
a talk with Brown of that date that Terminal intended to 
displace Union members with its own employees to clean 
its shops, and advising that after Labor Day, ‘‘if our 
members have not been reinstated to their jobs ... the 
Union will picket these premises’’ (GC 24 A-B). Terminal 
replied by letter of September 6, admitting that as of 
September 1st ‘‘a change has been made for economic 
reasons in the arrangements for cleaning services at several 
of our shops’’, and stating that at each location the clean- 
ing employees ‘‘will be hired by a firm which is separate 
and distinct from our orgnization’’ (GC 25 A-B). 


D. Petitioner Union’s Conversations with Todaro. 


When Mumm first visited the Tishman Shop in March 
1960 to find out who was cleaning it, Todaro told him a 
non-union contractor was doing it. When Mumm com- 
plained about the termination, Todaro replied that he would 
talk to Brown about getting union men to do the job again. 
When Mumm again contacted Todaro in April and May 
1960 to find out if Terminal had decided on a union con- 
tractor, Todaro told him that the prices of the contractors 
on the list who had been contacted were too high. 
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In late September or early October, while Terminal 
employees supervised by Todaro were cleaning many of 
the shops, Mumm complained to Todaro about the amount 
of work he had taken away from union cleaners. Todaro 
told him that he (Todaro) was a good ‘‘union’’ man, that 
he wanted no trouble with unions and that he was still 
interested in getting a contract with Petitioner Union and 
asked Mumm to arrange a conference for him with a union 
representative to talk about it. Mumm referred him to 
Joseph Bauman, another agent of Petitioner Union in 
charge of contracts. Joseph Bauman explained the proce- 
dure for signing up with the union and gave him a sample 
‘independent contract’? form. Todaro never signed a 
contract with the Union. Since the picketing, Todaro and 
Petitioner Union have had no further discussions about a 
contract. 


E. The Picketing. 


The Petitioner Union began to picket the Tishman shop 
on November 2, 1960, and the 120 Broadway shop on Novem- 
ber 14, 1960. The picketing continued until November 28, 
1960, at which time Petitioner Union ceased, pending the 
outcome of this case. At each shop the picketing was con- 
ducted by one picket at the street entrance to the main 
building which gave access by a stairway to a lower level 
or subareade on which the Terminal shop was located. The 
sign carried by the picket announced that Terminal had 
replaced union members by hiring non-union employees. 
The picketing was carried on only during daylight hours 
and had no effect on the normal business or operations of 
Terminal (Transcript p. 219). 


F. Petitioner Union’s attempts to Organize Terminal’s 
Cleaning Personnel being Supervised by Todaro. 


After Terminal’s letter of September 6, 1960 and around 
the time of the commencement of the picketing, Petitioner 
Union, by Mumm, began to attempt to organize the people 
doing the cleaning. At the same time he first inquired from 
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employees at the shops as to who was their employer. 
Some of the employees said they were working for Terminal, 
and some said they were working for Todaro, and still 
others said they were working for both Terminal and 
Todaro. 

On January 6, 1961, the Petitioner Union filed a certifi- 
cation petition with the New York State Labor Relations 
Board naming Todaro as the employer. After this hear- 
ing, the State Board allowed the Petitioner Union to with- 
draw the petition without prejudice pending the outcome 
of this case. On December 2, 1960, the Petitioner Union 
also filed a representation petition with the Second Region 
of the NLRB naming Terminal and/or Todaro as the 
employer. This petition was also withdrawn without 
prejudice. 


G. Proceedings before the NLRB. 


On November 21, 1960 Terminal filed a charge against 
Petitioner Union contending that Respondent by picketing 
terminal had violated the secondary boycott provisions of 
the Act. A hearing was held on various dates between 
February 7, 1961 and March 10, 1961 before a Hearing 
Examiner on complaint of the General Counsel of the 
National Labor Relations Board, as amended, and answer 
of Petitioner Union (Respondent there), as amended. In 
a decision dated June 14, 1961, the Hearing Examiner 
found in effect that Petitioner Union had violated the 
secondary boycott provisions of the Act and implemented 
his findings by certain recommendations contained therein. 

With slight modification, the Board unanimously 
adopted the Trial Examincr’s recommendations on Febru- 
ary 7, 1962 and ordered Petitioner Union to take the affirm- 
ative steps recommended therein. 
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THE ARGUMENT. 
POINT I. 


The Board’s assertion of jurisdiction over this 
dispute was arbitrary and capricious. 


The Board’s decision makes it clear that its determina- 
tion to exercise jurisdiction in this dispute was based upon 
the finding that the present jurisdictional standards as 
promulgated in Siemons Mailing Service, 122 N. L. R. B. 
81, had been met (Int. Rep. pg. 4, ll. 42-45). As announced 
by the Board, the present jurisdictional yardstick as applied 
to retail businesses is $500,000.00 per year gross volume of 
business. When the dispute concerns a secondary boycott 
or secondary activity both the business of the primary 
employer and the secondary or neutral employer is consid- 
ered by the Board in determining whether the jurisdictional 
standard has been met. With respect to the business of 
the secondary employer, however, this Board has followed 
the policy of considering the operations of the secondary 
employer only to the extent that such employer is affected 
by the conduct involved. McAllister Transfer, Inc., 110 
NLRB 1769, 1771. 

Petitioner Union contended before the Board (Tran- 
script, pgs. 786-792, 881-889) that the only business of the 
secondary employer affected within the meaning of the Act 
was that business done at the locations where the proscribed 
secondary activity occurred; that such activity consisted 
of picketing which occurred only at the Tishman and 120 
Broadway shops of Terminal. As the gross volume of busi- 
ness for 1960 of Terminal at the two locations where the 
picketing occurred was only $197,984.00 (GC 27), and since 
Todaro’s gross volume of business for 1960 was less than 
$5,000.00 (Int. Rep., pg. 5, Il. 61-2), the gross volume of 
business for 1960 to be considered for both the primary 
and secondary employer in no event approached the 
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$500,000.00 jurisdictional yardstick for retail businesses 
applied by the Board in this case. 

The Board found, however, that with respect to the 
business of the secondary employer, the gross volume of 
business at five barber shops and one beauty salon should 
be considered because: (a) the Union’s complaint about 
loss of jobs by Union cleaners which gave rise to the picket- 
ing involved not only the two shops picketed but also the 
Grand Central and Empire State shops, and (b) Union 
agents had between April 1960 and January 1961 solicited 
employees of Todaro and other non-union cleaning con- 
tractors at the Tishman, Empire State, Grand Central, and 
Estelle Wyler shops. Since the gross volume of these estab- 
lishments during 1960 was in excess of $685,000.U0 the 
Board concluded that the jurisdictional standards had been 
met (Int. Rep., pg. 5, ll. 10-40). 

It is clear that the conduct to which this Board was 
referring in the McAllister case was not merely any type 
of conduct which was part of the dispute between the Union 
and the primary employer and/or the secondary employer, 
but only that type of conduct proscribed by the Act; that 
the gross volume of business of the secondary employer 
is considered only to the extent that it is affected by the 
proscribed secondary conduct. The facts of the McAllister 
case lend more than adequate support to this interpreta- 
tion. The Union had sought unsuccessfully to gain ree- 
ognition from McAllister as the bargaining representative 
for its employees. The Union did however represent the 
employees of three freight companies which interlined 
with McAllister. Though all three refused to cease doing 
business with McAllister during the dispute despite the 
Union’s request, some of their employees would not handle 
McAllister freight. In considering the gross volume busi- 
ness of the secondary employer (the three freight com- 
panies), the Board included only the business operations 
at the particular terminals where the secondary employer’s 
employees had refused to handle McAllister shipments, and 
did not consider the entire gross volume of business of the 
three freight companies to whom the Union had originally 
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made its request. In reaching this conclusion the Board 

there said: 
‘In making this finding, we expressly adopt the 
interpretation of the Jamestown rule by Member 
Peterson in his dissenting opinion in the Vann case 
in which he took the view that it is not the particu- 
lar business between the primary employer and the 
secondary employer at the location affected, but 
rather the entire business of the secondary employer 
at that location that governs in applying the Board’s 
jurisdictional standards in secondary boycott sit- 
uations*’ (emphasis supplied). 


Furthermore, the very purpose of the Act in these situ- 
ations is to discourage secondary activity. To consider 
any operations of the secondary employer which are not 
affected by the proscribed secondary activity which the Act 
intended to discourage would seem to lose sight of the 
purposes of the Act. The mandate of Congress as expressed 
in the Act is only to be applied to proscribed secondary 
activity: by considering the ‘‘commerce’’ or business of 
shops not affected by proscribed secondary activity, the 
Board has exceeded its statutory authority and thereby 
acted in an arbitrary and capricious manner. 

Until the instant ease, the Board has been cognizant 
of this and has never considered any of the business opera- 
tions of the secondary employer for purposes of jurisdiction 
other than the business of that employer at those locations 
atfected by the secondary activity. See Jamestown Builders 
Exchange, Inc., 93 NURB 386; Earl Vann, 106 NLRB 405; 
McAllister Transfer, Inc., 110 NLRB 1769; Euclid Foods, 
Inc., 118 NLRB 131. 

An examination of the proscribed secondary activity 
involved in this dispute clearly indicates that the only 
locations where Terminal’s operations were or could have 
been affected were those locations where the picketing 
occurred; the Tishman and 120 Broadway shops. 

The Union’s complaints concerning the replacement of 
Union members at the other locations (the first reason 


given by the Board for considering Terminal’s gross vol- 
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ume of business at these other locations) was in no sense 
proscribed secondary activity. The Union’s letter of August 
11, 1960 to Terminal (GC 24A-B) clearly indicates that 
at that time the Union believed and had not yet been 
informed to the contrary by Terminal that the people 
replacing the Union cleaners were recognized by Terminal 
as its employees. The threat to picket contained in that 
letter was therefore not made with the object of forcing 
Terminal to cease doing business with Todaro or any other 
“‘nerson’’ within the meaning of Section 8(b) (4) of the Act. 

Similarly, the mere solicitation of cleaning people by 
the Union at those locations between April 1960 and 
January 1961 (the second reason given by the Board for 
considering Terminal’s gross volume of business at these 
other locations) was not itself secondary activity pro- 
scribed by the Act. 

The Board itself has failed to find as a matter of fact 
that the Union engaged in any other proscribed secondary 
activity than the actual picketing of the Tishman and 120 
Broadway shops and only this activity should, therefore, 
be used in measuring the amount of the business operations 
of the secondary employer to be considered for jurisdic- 
tional purposes. 

The record in the instant case reveals no picketing or 
strikes or other concerted effort by the Union, or any 
effect from such at any other situs except where the pick- 
eting occurred. In addition, no further threats were 
directed at Terminal concerning any other location after 
Terminal’s response (GC 25A-B) to the Union’s letter 
(GC 24A-B) in which Terminal informed the Union that 
the cleaning was not being done by Terminal’s employees. 

Since the gross volume of business at the two picketed 
locations of Terminal for 1960 when considered with the 
gross volume of business of Todaro for 1960 does not meet 
the Board’s jurisdictional standards applied in this case, 
jurisdiction of this dispute should have been refused and 
Petitioner Union’s motion to dismiss should have been 
granted. 
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POINT II. 


Todaro was not “another person” other than 
Terminal within the meaning of the secondary boycott 
provisions of the Act. 


For this Court to find that Petitioner Union has violated 
the secondary boycott provisions of the Act, it must be 
found, inter alia, that the Union by its activity was seeking 
to force Terminal to cease doing business with ‘another 
person’’. Unless it can be established that Todaro was 
“‘another person’’ with respect to Terminal, the Union 
cannot be found to have committed an unfair labor practice. 

At one time it was considered sufficient to determine 
this question merely by inquiring as to whether the opera- 
tions of the alleged ‘‘other person’’ contained the usual 
common law indicia of an independent contractor. The 
difficulties in effectively applying such a test where one 
of the alleged employers is seeking to avoid dealing with the 
Union are so overwhelming that the Courts and the Board 
have recently relied to a greater extent on the considera- 
tion of whether one alleged employer controlled the labor 
policy of the other. See Alpert v. United Brotherhood of 
Carpenters & Joiners, 143 F. Supp. 371 (Mass. 1956) ; Roy 
& Sons Co. v. NLRB, 251 F. 24 771 (1st Cir. 1958) ; adopted 
on remand, 120 NLRB 1016. 

What constitutes sufficient control of labor policy to 
satisfy this test was indicated by both the Board and the 
Court of Appeals for the Eighth Cireuit in Bachman 
Machine Company v. N. L. R. B., 266 F. 2a 599 (8th Cir. 
1959). In that ease the two alleged employers were Bach- 
man and Plastics. Both corporations were owned and con- 
trolled by William N. Bachman, Sr. He admitted that he 
formulated the labor policies for Bachman. Though a Mr. 
MecRonman was general manager of Plastics, the Hearing 
Examiner found that at the negotiations with the Union, 
Bachman did the talking for both companies. On the basis 
of this conclusion the Examiner found that the labor 
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policies of both companies were controlled by Bachman and 
that they were both one company for the purposes of Sec- 
tion 8(b)(4)(A) of the Act. The Court reversed and 
remanded on the ground that the activity of Mr. Bachman 
alone was not enough to establish a common labor policy. 
However, the Court indicated that if the Bachman Company 
itself had made ‘‘common cause’? with Plastics in resisting 
the demands of the employees of Plastics, the Board’s 
decision would have been upheld. 

It is submitted that the Board’s findings in the instant 
case with respect to the common labor poliey of Terminal 
and Todaro (Int. Rep., pg. 13, ll. 10-65—pg. 14, ll. 1-20) 
bring this situation squarely within the principle of the 
Bachman ease. 

While concluding at great length that Terminal and 
Todaro had a common labor policy with respect to this dis- 
pute, the Board failed to apply the Bachman rule merely 
because it considered this to be an ad hoc policy arising 
solely because of this dispute. This is to lose sight of the 
fact, however, that a common labor policy toward the Union 
for the particular dispute is all that is required to render the 
one alleged employer a non-neutral one; for in that instance 
that employer becomes ‘‘concerned”’ with the dispute within 
the meaning of the Act. Alpert v. United Brotherhood of 
Carpenters & Joiners, supra. See also Vol. 93. Congr. Rec., 
p. 4323 where Senator Taft indicates that the secondary 
boycott proscriptions of the Act are to apply only to alleged 
neutral employers who are ‘‘wholly unconcerned in the 
disagreement.’’ 

Even if it were necessary to demonstrate that the two 
alleged employers had a common policy toward all labor 
matters, there is ample evidence in the record that Terminal 
clearly had the right to control Todaro’s labor policy in the 
cleaning operation from its inception. 

Perhaps the most important factor which indicates 
Terminal’s right to control Todaro’s labor policy from its 
inception up to the time when Terminal actually exercised 
that right, was the nature of the arrangement or “‘econtract”’ 
itself. Todaro’s arrangement with Terminal was completely 
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oral and was at most for a month-to-month term. No pre- 
vious notice of termination was given to Todaro when he 
was terminated from the 120 Broadway shop; he was 
merely told that he should no longer clean the shop. 

‘A somewhat similar situation was before the Court in 
Butler Brothers v. National Labor Relations Board, 134 F. 
2d 981 (7th Cir. 1943). In that ease, the alleged neutral 
employer (Butler) had entered into a contract with the 
alleged primary employer (Wasleff) by which the latter 
ostensibly became the employer of certain maintenance 
employees which were presently working in Butler’s build- 
ing, apparently for Butler. Wasleff had a going business in 
this field and had entered into numerous other contracts of 
this type throughout Chicago. The Board had found that 
the contract was merely a device by which Butler as an 
employer sought to escape its responsibility under the Act 
and had ordered both Butler and Wasleff to restore to the 
maintenance employees the same working conditions they 
had previous to the entering of the contract. In upholding 
this decision the Court relied primarily on the fact that: 


‘The contract allowed either party to terminate 
the relationship upon 60 days’ notice. It is obvious 
from this provision that Wasleff was obliged to 
pursue such policies with respect to the maintenance 
work as were acceptable to Butler, or incur the risk 
of losing the contract within a short time’? (at p. 984). 


Though the Board had held in one part of its opinion that 
Wasleff was acting more as a foreman than an independent 
contractor, and later in another part of its opinion that for 
certain limited purposes Butler and Wasleff were joint 
employers, the Court found it unnecessary to determine 
the exact legal status which both alleged employers assumed 
with respect to the maintenance employees: 


“<(W)e are of the view that petitioner and Was- 
leff occupied some sort of a dual capacity as employ- 
ers, although their exact status is difficult to define. 
It appears that the Board also had some difficulty 
in this respect. ... However, as we view the matter, 
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it is not important and certainly not necessary to 
determine the precise legal status which petitioner 
(Butler) and Wasleff assumed, either as to each 
other or as to the maintenance employees. Whether 
petitioner and Wasleff may properly be designated 
as joint employers or whether the former be treated 
as the sole employer and the latter as a foreman or 
agent of the former, would not affect the authority 
of the Board to require compliance on the part of 
each’’ (at p. 985). 


Here, not only did Terminal have the right to control 
the labor policy of Todaro through its ability to terminate 
him at will, but it actually utilized this power in dictating 
this policy when a dispute arose. The mere fact that Ter- 
minal’s motive was primarily an economic one does not 
legitimize devices for avoiding contact with the Union as 
a means to that end, nor does it dilute in any respect the 
actual or potential control which Terminal might have had 
over Todaro’s labor policies (it is not necessary to this 
conelusion to find that Terminal was participating in a 
deception, though there is ample evidence in the record to 
infer such). Indeed it was the very fact of Todaro’s inti- 
mate knowledge of Terminal’s economic motive which 
fashioned the chains of its control and dominance over him. 
Before Todaro started cleaning shops for it, Terminal had 
already concluded that it could satisfy its economic goals 
only by the use of non-union cleaners (Int. Rep., p. 14. Il. 
20-27). That Todaro knew of this before he started the 
cleaning is clear from the fact that he had examined 
Goddard’s books and found his business unprofitable 
because of the arrangements with the Union. In addition, 
it was Todaro who had originally handled the negotiations 
with the Union concerning the employment of Goddard and 
other Union contractors and it was he who had spoken to 
Brown or Bauman (officers of Terminal) concerning the 
list of Union contractors which Mumm (of the Union) had 
suggested. All of these contractors were rejected. As a 
matter of fact, Todaro told Mumm during their conversa- 
tions concerning the list of Union contractors which the 
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latter had given Terminal, that one of the reasons for no 
longer using a Union cleaner was the high expenses. Most 
revealing also is the fact that when the Union started 
picketing, Todaro did not even attempt to formulate an 
approach to the problem on his own but merely placed the 
matter immediately and without question or reservation 
into the hands of Terminal. The conversations at that time 
indicate very clearly that the only thing to be considered 
in determining whether Todaro would sign a Union con- 
tract was the economic factor, a factor which was completely 
dictated and determined by Terminal (Transcript, p. 487). 

The exercise of control by Terminal over the labor poli- 
cies of Todaro with respect to this particular dispute was 
conscious and purposeful. Whether or not Terminal 
intended to dictate Todaro’s labor policy from his incep- 
tion in the cleaning business, the fact is that it did. Todaro 
was already employed by Terminal and had already acted 
for them in negotiating prior cleaning arrangements. He 
was aware of the fact that the work could not be done for 
Terminal’s price unless the Union was excluded and he 
was aware of Terminal’s policy to avoid the use of Union 
cleaners for economic reasons. He knew that if he signed 
a Union contract he would be forced to seek an adjustment 
from Terminal—if Terminal refused he would be automati- 
cally terminated at the end of the month by the nature of 
the contract. The fact that Terminal opposed the use of 
Union people for economie reasons only, does not negate 
the fact that its policy with regard to the cleaning was, in 
effect, anti-union. (In this regard, Terminal’s dealings 
with the Barbers Union is immaterial to establish a pattern 
of pro-union sentiment since the barber industry is a highly 
organized one.) Neither does the fact that Todaro also 
had a barber’s contract with Terminal render Terminal’s 
complete control over Todaro’s policies in the cleaning 
business by termination at will, any less effective. It would 
be folly indeed to believe that Todaro would refuse to 
effect policies of Terminal at the risk of termination of 
the cleaning business merely because he could still have 
his job as a barber. The measure of Terminal’s control 
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over Todaro was that if Todaro had not abided by Jay 
Bauman’s instructions he would have been completely ter- 
minated in the cleaning business—and it was this realiza- 
tion that governed his dealings with Petitioner throughout. 

Many other factors point squarely to the conclusion 
that Todaro was controlled by Terminal with respect to 
his cleaning operations. These factors not only indicate 
that Todaro was not an independent contractor under the 
normal tests, but, in an even more important respect, show 
the nature and completeness of the dominance and control 
which Terminal exercised over Todaro and his labor 
policies, if not consciously (at least up until the time of 
the picketing) by the very nature of the relationship 
between the two; for when two ‘‘employers”’ are so bound 
together by the nature of their relationship prior to the 
introduction of the one into ‘‘separate’’ business dealings 
with the other, more must be shown to demonstrate such 
a separate relationship than the usual indicia of inde- 
pendent contractor ; it must be shown even more clearly that 
both had a separate labor policy, and that the alleged 
neutral employer was entirely unconcerned in the dispute. 
For in such a case, if the usual indicia of independent 
contractor do not also negate the continued existence of 
the prior relationship, then it must be a principle that such 
prior relationship is presumed to continue. This is so 
primarily because the usual indicia of independent con- 
tractor are utilized only to establish the difference between 
a person with employee status from inception and an inde- 
pendent contractor, and was never meant to be determina- 
tive of a situation where a relationship has already been 
established. The following are some of the factors indicat- 
ing Terminal’s control of Todaro: 


(1) Terminal itself exercised effective control over the 
cleaning work. Respondent contended and the Board 
agreed (Int. Rep., pg. 10; ll. 31-43) that since the cleaning 
work is simple and requires no actual supervision during 
the night, the only feasible supervision is the daily examina- 
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tion of the work, and therefore the only control of which 
the cleaners are susceptible is in fact exercised directly 
by Terminal. The Board rejected this argument solely 
because it found that Terminal itself did not relay the 
complaints to the cleaners but instead brought them to the 
attention of Todaro who then talked to the cleaners. The 
fact that this procedure was used is not determinative 
because even if Todaro had been the admitted foreman or 
agent of Terminal it is probable that he would have used 
the same procedure; Terminal’s officials would not, of 
course, go to the cleaners themselves. Such a procedure is 
also consistent with a joint employer status of Terminal 
and Todaro. It appears, furthermore, that Todaro at 
times made inspections and far from talking to the cleaning 
personnel concerning any inadequacies, he would first con- 
sult Brown (Transcript, pg. 583, ll. 12-15). This is not 
only consistent with the assertion that Todaro was Termi- 
nal’s agent, but is inconsistent with any claim that Todaro 
was an independent contractor. 

In any event, there is no doubt that the only effective 
method of supervising the cleaning was by examining the 
extent of the cleanliness of the shops after they had been 
cleaned. There is no testimony in the record that Todaro 
himself was regularly present at night when the work was 
done and no testimony that he directed the movements of 
these people during the performance of their work. On 
the other hand, Brown, Terminal’s General Manager, tes- 
tified (Transcript, pg. 337) that when he was in the shop 
he considered everyone working there to be under his dis- 
cipline and control. Brown, of course, was never in the 
shop when it was being cleaned and therefore never had 
the opportunity to exercise this right of control even though 
he apparently considered it to be his. 


(2) Much has been made of the fact that Todaro main- 
tained a separate set of records for the cleaning people. 
The records themselves show that they were poorly kept 
and incomplete containing many strikeovers with a rather 
general breakdown of employee earnings (Transcript, pg. 
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401, ll. 5-10). With regard to social security payments, 
Todaro’s testimony indicates that sometimes an amount 
was deducted from the employee’s salary payments and 
sometimes it was not. 


(3) Todaro had no other independent existence as 
either a foreman of cleaners or an independent contractor 
in the cleaning business. He cleaned for one organization 
and one organization only and never attempted to acquire 
cleaning work in or for any other organization. If Ter- 
minal chose to terminate Todaro, it would effectively be 
eliminating his entire cleaning operation. 


(4) The majority of the people used for cleaning had 
other connections with Terminal. Most were concession- 
aires at one time or another in Terminal’s shops. As a 
matter of fact, when Todaro first started cleaning, all of 
the people used were, or had been concessionaires in Ter- 
minal shops. 


(5) Todaro failed to secure liability insurance which 
covered the cleaning people for two months (Transcript, 
pgs. 594-95). It is interesting to note that coverage of 
these cleaning people was not effected until September 
when the Union first began to contact Terminal concerning 
the displacement of Union personnel. 


(6) What is even more revealing is a statement con- 
tained in the liability insurance binder (Respondent 2A-B) 
that ‘We understand that the employees which you will 
engage will be those of Terminal.’’ Todaro testified that 
this statement was put into the binder as the result of infor- 
mation he himself had given to the insurance people (Trans- 
cript, pg. 618). On cross examination, Todaro admitted 
that he knew that the people used for cleaning were only 
concessionaires and not otherwise employed by Terminal— 
yet he had made no effort to have the binder corrected. 
Despite this Todaro insisted that the policy covered the 
cleaning personnel (Transcript, pgs. 626-28). It would 
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seem that the only logical conclusion is that if, as Todaro 
testified, he knew that the people he was employing were 
not then employees of Terminal, and yet he named them 
as Terminal’s employees in the binder with the intention 
of covering them in the cleaning operations, he considered 
them to be employees of Terminal by the nature of their 
cleaning activities. 

It is further interesting to note that Todaro failed to 
produce this insurance binder in response to Respondent’s 
subpoena duces tecum served before the hearing, but only 
produced it after he had been directed to by the examiner 
and in an attempt to explain away the even larger period 
of time during which the cleaning people apparently were 
not covered by liability insurance (Transcript, pg. 531, Il. 
17-23). 


(7) The important features of Todaro’s supervision of 
the cleaning personnel were carried on during the regular 
business hours of the shop at a time when Todaro was 
being paid as a barber and manager. Todaro himself testi- 
fied that he had several conversations concerning the clean- 
ing with both Brown and Bauman at the Time and Life 
shop during regular hours (Transcript, pg. 486, II. 12-20). 
Any examination which Todaro himself would make for 
cleanliness of other shops besides Time and Life would 
necessarily have been in the morning during regular busi- 
ness hours. Todaro condueted hiring interviews during 
regular business hours (Transcript, pg. 260, ll. 8-25 and 
pg. 261, Il. 1-4). Todaro paid during regular business 
hours for the equipment used by the cleaning personnel 
(Transcript, pg. 264, ll. 1-5). And, finally, he paid the 
cleaning people during regular business hours. Since it 
was not necessary for Todaro to supervise the actual per- 
formance of the cleaning work at night, it is difficult to 
see what duties, with respect to the cleaning, he did not 
perform during regular shop hours. 

It may well be that such activity did not interfere with 
Todaro’s work as a barber and manager. The point is, 
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however, that his supervision of the cleaning personnel 
during regular business hours (for the most part, with 
Brown’s knowledge) is clearly more consistent with the 
interpretation of his capacity as agent or foreman for 
Terminal in its cleaning operations. 


(8) Todaro not only paid cleaning personnel during 
regular business hours, but paid them with Terminal funds 
(Transcript, pg. 535-40). 

Though, as the Board found, this may well have been 
a liberty which Todaro took with Terminal funds, it still 
indicates clearly that there existed such a confusion between 
Todaro’s regular employment and the carrying on of Ter- 
minal’s cleaning operations, that either there was only one 
employer and Todaro was Terminal's agent, or Terminal’s 
and Todaro’s interests and operations were so interwoven 
with respect to the cleaners that Terminal was never an 
“‘anconcerned’’ neutral employer within the meaning of 
the secondary boycott provisions of the Act. 


(9) Not only did Todaro interview and hire during 
regular business hours, but he used Terminal’s own hiring 
application forms, 


(10) Todaro used Terminal’s offices for the regular 
transaction of the cleaning business. The fact that such 
was convenient for both Terminal and Todaro does not 
render the confusion of their interests and operations any 
the less—particularly when— 


(11) Todaro was represented in the proceedings before 
the State Board by the same attorney as Terminal—Charles 
Moos—who, it is interesting to note, is also an officer of 
Terminal. 


(12) Todaro also used the same insurance broker as 
Terminal in acquiring policies necessary for the cleaning 
business. 
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(13) The cleaning people themselves were uncertain 
as to whom they were working for. Though, as the Board 
pointed out (Int. Rep., pg. 16, ll. 45-54), most of them 
referred to ‘‘Joe’’ as their ‘‘boss’’, the uncontroverted testi- 
mony shows that by ‘‘boss’’ most people were referring to 
supervision and that they believed they were actually work- 
ing for Terminal or, at least, for Terminal and Todaro 
(Transcript, pg. $30, Il. 18-25). Once again, it is apparent 
that the exact identity of the employer was in a hopeless 
state of confusion. 


POINT III. 


Terminal is not a neutral employer wholly uncon- 
cerned with the dispute with Petitioner Union. 


If the foregoing factors are not sufficient to demonstrate 
that Todaro was an agent of Terminal and not an inde- 
pendent contractor, even under common law standards, they 


should be sufficient to establish with little doubt that the 
interests and operations of Terminal and Todaro with 
respect to the cleaning of Terminal’s shops were so inex- 
tricably confused and bound together, that Terminal was 
not an ‘‘unconcerned’’ neutral employer within the mean- 
ing of the secondary boycott provisions of the Act. 

As Mr. Justice Rayfiel said in the case of Kaynard vs. 
Local 282, etc., 200 F. Supp. 505 (N. Y. 1962) in dealing 
with this same issue: 

“‘While those facts, together with others advanced 
at the hearing, do not establish common ownership 
or control ..., it is my belief that there was ample 
evidence of such identity and community of interests 
as would negative the claim that (the charging 
party) is a neutral employer. Local No. 24, etc. vs. 
NLRB. 105 U.S. App. D. C. 271, 266 F. 2d 675”’ at 
page 507. 


In Local No. 24, etc. vs. NLRB, supra, this Court, in 
dealing with a similar situation, gave clear expression to 
the doctrine announced above by Mr. Justice Rayfiel: 


‘“‘The answer to the problem before us cannot be 
reached by the use of any legalistic word or phrase, 
such as ‘co-employer’ or ‘independent contractor’ 
or even ‘ally’. It cannot be solved by the strict appli- 
eation of the technicalities which adhere to such legal 
terms.... As we pointed out in Seafarers Interna- 
tional Union, etc. vs. N. L. R. B., 265 F. 24 585 (D. C. 
1959) this section (8(b)(4)(A) and (B)) cannot be 
read or applied literally; it must be construed... . 
We need not devise a new word to describe the rela- 
tionship here depicted. We think the Board erred in 
limiting itself to the meaning of the term ‘independ- 
ent contractor’ ’’ at page 680. 


Absent in the Local No. 24, etc. case were the compelling 
factors of common control of labor policy and an existing 
employer-employee relationship which together with the 
other items of common control already mentioned, bring 
the instant case, we submit, even more solidly within the 
operation of this principle. 


POINT IV. 


The object of Petitioner Union’s picketing was not 
to induce Terminal to cease doing business with Todaro. 


Even if it be assumed, arguendo, that Terminal was a 
neutral employer within the meaning of the Act, it is abun- 
dantly clear that the Union’s object in picketing was not 
to force Terminal to cease doing business with Todaro. 

The record shows that it never even occurred to the 
Union that Todaro was an independent contractor and 
was the employer of the cleaning people until Terminal so 
informed it by letter of September 6, 1960 (GC 25A-B) in 
which Terminal denied it was using its own employees as 
cleaners and stated that it was hiring a firm ‘‘which is 
separate and distinct from our organization’. All Mumm’s 
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conversations with Jay Bauman, Brown and Todaro up 
to that time had been directed towards Terminal hiring 
a Union contractor, despite the fact that part of Mumm’s 
duties was to solicit Union members. The Union’s letter 
to Terminal of August 11, 1960 (GC 24A-B) which orig- 
inally threatened picketing shows how little doubt the 
Union had that Terminal was using its own employees to 
clean the shops. 

It was, of course, only natural that the Union should 
assume this. The Union knew that most of the people dis- 
placing Union people were concessionaires in Terminal 
shops and until that time it had been dealing with Todaro 
with respect to hiring on a new Union contractor. It was 
only natural for it to assume that Todaro’s employee- 
manager relationship with Terminal with regard to clean- 
ing had continued but on a larger scale, particularly when 
it is considered that up to that time Todaro had never 
supervised the cleaning for any other building. 

When the Union was advised by Terminal that the 
cleaners were not Terminal employees, it then directed its 
major effort toward organizing the people who were then 
doing the cleaning in the Terminal shops (Transcript, pg. 
822, 11. 13-20), but apparently to no avail because as quickly 
as they would evince an interest in the Union, they were 
discharged (Transcript, pg. 823, Il. 1-25). 

During the time before the Union was advised that the 
work was being performed by a separate employer, it 
attempted to persuade Terminal to hire a Union contractor. 
After Terminal asserted that it was not using its own 
employees to clean the shops, the Union sought to organize 
the people then doing the cleaning. Admittedly, the Union 
was confused as to who was the employer of the cleaning 
people, but it should be clear from the fact that the Union 
named Todaro as employer in the State certification peti- 
tion, and Terminal and/or Todaro as employer in the 
National certification petition, that its efforts were directed 
towards whichever of the two should be found to be the 
employer. 
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The purpose of the picketing was in no event to force 
Terminal to cease doing business with Todaro, but may 
be characterized as organizational and therefore protected 
activity. To say that the Union’s main thrust was one of 
forcing Terminal to hire a Union contractor, is to lose 
sight of the fact that the primary interest of the Union in 
these situations is only to see that its members are not 
displaced by non-union people, and it is immaterial as to 
whether this is done by having the owner hire a Union 
contractor or by organizing the owner’s employees. 

Such a conclusion also loses sight of the fact that after 
Terminal’s letter of September 6, 1960, the Union’s main 
activity, in addition to the picketing, was organizational. 
This is clear from the fact that many of the people who 
were actually cleaning the picketed shops were present 
during the day while the picketing was being carried on. 
(Int. Rep. pg. 9, ll. 36-39). As a matter of fact, when 
cleaning people supervised by Todaro were terminated 
shortly after the picketing ceased and two other people 
were hired by Terminal to do the cleaning, Petitioner 
Union sought to organize these people claiming they were 
employees of Terminal (Int. Rep. pg. 7, Il. 22-26). Over 
Terminal’s contentions that these people were independent 
contractors just as Todaro was (See Case No. 2-RC-11300), 
and despite the Board’s finding in this proceeding that 
such was the case (Int. Rep. pg. 14, line 24), in the Repre- 
sentation proceeding initiated by Petitioner Union to 
organize the 120 Broadway Shop, the Board reversed itself 
and found that the cleaning personnel were employees of 
Terminal (Case No. 2 RC-11300). 

Furthermore, the legend appearing on the signs used 
by the pickets made no appeal to any Terminal employees 
who were not doing cleaning work. Nor, in fact, did the 
picketing in any way affect the normal business of Ter- 
minal or that of the buildings where the picketed shops 
were located (Transcript pg. 219). Since the picketing 
was combined with the Union’s attempt to organize the 
cleaning people by Mumm who actually visited several of 
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the shops during the daytime to speak with the cleaning 
people who were working as concessionaires for Terminal, 
the only presumption can be that the picketing was, in 
fact, intended to be organizational. For it is well settled 
that if a union is presumed to intend the consequences 
which follow from its conduct, and, in fact, no other per- 
sons or employees refuse to cross the picket lines except 
those which the Union is seeking to organize, it must be 
inferred that the intent of the Union is merely organiza- 
tional. See NV. L. R. B. vs. Business Mach. & Office A. etc., 
228 F. 2d 553, 560 (2d Cir. 1955); Douds v. Local 50, etc., 
224 F. 2d 49, 51 (2nd Cir.), affirming 127 F. Supp. 534 
(N. Y. 1955); Cuneo v. Local 472, Etc., 175 F. Supp. 131 
(N. J. 1959). 


POINT V. 


Petitioner Union’s picketing did not violate Section 


8(b) (4) (1) of the Act. 


Since it is clear from the foregoing that Terminal was 
either the primary employer, or a joint employer of the 
cleaning people along with Todaro, or an ally of Todaro, 
and that Petitioner Union’s picketing was organizational 
with respect to the employees then cleaning Terminal’s 
shops (as indicated by the filing of a certification petition 
on December 2, 1960 naming Terminal and/or Todaro as 
employer; as indicated by the Union’s activity in seeking 
to organize the people performing the cleaning service; 
and as indicated by the fact that the picketing had no effect 
on the normal business or operation of Terminal), Peti- 
tioner Union’s picketing did not violate clause (i) of Sec- 
tion 8(b) (4) of the Act. See NV. L. R. B. vs. Business Mach. 
& Office A., etc., supra; Douds vs. Local 50, etc., supra; 
Cuneo vs. Local 472, etc., supra. 
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POINT VI. 


The order of the Board is too broad, and inhibits 
valid and legal activities by Petitioner Union. 


By ordering Petitioner Union to cease and desist from 
inter alia, ‘‘(a) Engaging in, or inducing or encouraging 
individuals employed by... any other employer or person 
engaged in commerce or in any industry affecting commerce, 
to engage in a strike or a refusal in the course of their 
employment to work or perform any services; or (b) 
Threatening, coercing, or restraining ... any other employer 
or person engaged in commerce or in an industry affecting 
commerce; where, in either case, an object thereof is to 
force or require... any other employer or person, to cease 
doing business with .. . any other person,’’ the Board has 
clearly gone beyond the factual situation presented by this 
dispute. Moreover, the above section of the order is 
objectionable on the further ground that it prohibits all 
secondary boycotts by Petitioner Union. As the Supreme 
Court pointed out as recently as last year, Section 8(b) (4) 
(A) was never intended to outlaw all secondary boycotts. 
Local 761, International Union of Electrical Etc. vs. 
NV. L. R. B., 366 U. S. 667, 81 S. Ct. 1285 (1961). 

In addition, those parts of Section 1(a) and (b) which 
refer exclusively to Terminal Barber Shops and its sub- 
sidiaries are also phrased too broadly in that no distinction 
is made between those Terminal shops where people super- 
vised by Todaro perform the cleaning and those Terminal 
shops where other contractors or Terminal employees per- 
form the cleaning. For as this Court held this year “‘. ., 
peaceful, valid activities should not be inhibited by a cease 
and desist order which, though its purpose is to reach only 
illegal conduct, is framed so broadly as to cause petitioners 
to refrain from that which is legal for fear of violating the 
order or court decree enforcing it.’? International Union, 
United Mine Workers of America vs. N. L. R. B. 299 F. 2a 
441, 445 (D. C. Cir. 1962). As presently worded, the 
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order effectively inhibits the organization of Terminal 
cleaning people disassociated from Todaro, to the same 
extent as it prohibits secondary activity proscribed by the 


Act. 


Conclusion. 


Wherefore, Petitioner Union respectfully prays that this 
Court reverse, set aside and annul the decision and order 
of the Board, and dismiss the complaint filed herein against 
the Union, and for such further and different relief as 
to this Court may seem just and proper. 


Respectfully submitted, 


Peter CAMPBELL Brown, 
Attorney for Petitioner. 


Maxninc, Hotiincer & SHea, 
Of Counsel. 
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Statement of Questions Presented 
Counterstatement of the Case 


A. Terminal’s organization and operations 
B. Terminal cancels National’s contract for the 
Tishman shop, and Todaro helps Terminal 
obtain a new cleaner 
. Union agent Mumm urges Terminal officials 
and Todaro to resume the use of Union clean- 
ing contractors at the Tishman and Wyler 
shops 
. Terminal cancels Goddard’s, then Anchor’s 
contracts because of poor work; Todaro under- 
takes to clean five shops 
E. The Union threatens to picket Terminal un- 
less it returns to the use of Union contractors. . 
F. The Union pickets Terminal’s Tishman and 
Broadway shops 


Summary of Argument 
Argument 


II. The Board properly found that the Union violated 
Section 8(b) (4) (i) and (ii) (B) of the Act by picket- 
ing Terminal’s Tishman and Broadway shops 

A. The Board properly concluded that Terminal 
was a neutral or secondary employer within 
the contemplation of Section 8(b) (4) (i) and 
(ii) (B) of the Act 

. Substantial evidence supports the Board’s find- 
ing that the major purpose of the Union's 
picketing was to force Terminal to replace 
Todaro with Union cleaning contractors, and 
thus to “cease doing business with” Todaro 
within the meaning of Section 8(b) (4) (B) of 
the Act 
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C. Substantial evidence supports the Board’s find- 

ing that the picketing of the Tishman and 

Broadway shops by the Union was calculated 

to induce and encourage Terminal employees 

to stop work within the meaning of Section 

8(b) (4) (i) of the Act 

. The Board properly found that the Union 

coerced and restrained Terminal within the 

meaning of Section 8(b) (4) (ii) of the Act.... 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Building Service Employees International Union, 
Local 32-J, AFL-CIO, hereafter the Union, to review 
and set aside an order of the National Labor Relations 
Board issued against it on February 7, 1962, pursuant 
to Section 10(¢) of the National Labor Relations -Act, 
as amended (61 Stat. 136, 73 Stat. 510), 29 U.S.C., 
Sects. 151, et seq.). The Board has filed a cross-peti- 
tion requesting enforcement of its order. The Board’s 
decision and order are reported at 135 NLRB No. 73 


(1) 
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(J.A. 14-51). This Court has jurisdiction of the 
proceedings under Section 10(e) and (f) of the Act.’ 


I. THE BOARD’S FINDINGS OF FACT 


In brief, the Board found that the Union violated 
Section 8(b) (4) (i) and (ii) (B) of the Act by picketing 
two barber shops of the Terminal * chain to force Ter- ce 
minal to cancel its contract with Joseph Todaro, a non- 
union employer, for the cleaning of five Terminal shops 
and to replace him with a cleaning contractor whose 
employees were represented by the Union. The Board 
found that Todaro, although the manager of a Terminal 
shop, was an independent contractor with respect to 
the cleaning of the shop which he managed and four 
other Terminal shops. Accordingly, the Board con- 
cluded that it was illegal secondary conduct for the , 
Union to embroil Terminal in its dispute with Todaro. 
The subsidiary facts upon which this finding is based 
may be summarized as follows: 


A. Terminal’s organization and operations 


Terminal operates 21 barber shops and 8 beauty 
salons in New York, Pennsylvania and Maryland. 
Of six mid-Manhattan barber and beauty shops princi- 
pally involved in this case, three shops—located at 


1“J.A.” references are to pages of the Joint Appendix. Occasional 
“Tr” references are to the transcript of testimony. References pre- } 
ceding a semicolon are to the Board’s findings; succeeding references 
are to the supporting evidence. 

* The propriety of the Board’s assertion of jurisdiction is an issue 
in the case. See infra, pp. 20-23. There is no dispute, however, about 
the amount of business done by the primary and secondary em-* 
ployers during the relevant period. (J.A. 12), 

3 Terminal Barber Shops, Inc, 
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120 Broadway (the Broadway shop), in the Empire 
State Building (the Empire shop), and in the Time 
and Life Building (the Time-Life shop)—are owned 
by Terminal; three others—in the Tishman Building 
at 666 Fifth Avenue (the Tishman shop), in Grand 
Central Terminal (the Grand Central shop), and the 
Estelle Wyler Beauty salon (the Wyler shop)—are 
operated by Charmode Beauty Salons, Inc., a wholly 
owned subsidiary of Terminal. Terminal’s barbers, 
barber-managers and manicurists are members of 
Local 760, Journeymen Barbers, Manicurists, Hair- 
dresser and Cosmetologists International Union of 
America, A single collective bargaining contract with 
Local 760 covers all but one of Terminal’s barber 
shops (J.A. 18, 19).* 

Terminal’s practice is to contract out the major 
cleaning of its shops (J.A.59). Such cleaning includes 
the washing and waxing of floors. polishing of mirrors, 
and dusting of fixtures, and is performed after the 
close of business (J.A. 25; 80). Until March 1960,° 
major cleaning of the Wyler and Tishman shops was 
performed by National House Cleaners, Inc. (herein 
called National) under an oral, month-to-month agree- 
ment which specified a flat monthly fee for each shop. 
Under a similar arrangement, Anchor Cleaning Com- 
pany (herein called Anchor) cleaned the Grand Cen- 


‘The Terminal barber shop in Baltimore, Maryland, is nonunion 
(J.A. 19). 

* Terminal’s shoe shine, checking and “brush-boy” concessionaires 
take care of any incidental cleaning which may be required while 
the shops are open. They are ordinarily paid from petty cash 
(J.A. 25; Tr. 659). 

® All dates are in 1960 unless otherwise indicated. 
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tral, Empire, and Broadway shops.’ Both National 
and Anchor had collective bargaining contracts with 
the Union which covered their cleaning employees 
(J.A. 25; 54). Shop managers inspect their shops 
for cleanliness each morning before they open. Un- 
satisfactory conditions are reported to the responsible 
cleaning contractor either directly or through Ter- 
minal’s General Manager Brown (J.A. 26; 77). 


B. Terminal cancels National’s contract for the Tish- 
man shop, and Todaro helps Terminal obtain a 
new cleaner. 


In February, Terminal notified National that it was 
cancelling National’s contract to clean the Tishman 
shop because its work was unsatisfactory and its price 
too high (J.A. 25; 54, 106, 131, 132, Tr. 317).° Joseph 


Todaro was then the working manager of the Tish- 
man shop (J.A. 55). When Todaro mentioned the 
cancellation to a concessionnaire, Jeff Wilson, Wilson 
suggested a stevedore named George as a replacement. 


7 The Time-Life shop opened in April (J.A. 110). 

* Appendix A at p. 43 of this brief is a table which covers the 
period from January 1960 through February 1961 and shows which 
cleaning contractor was responsible for cleaning each of the six 
shops involved in the case during that time. 

® Manny Feld, an officer of National, called Terminal in response 
to the cancellation notice. He offered a lower price for less work. 
Terminal rejected the proposal because it failed to provide for a 
sufficient amount of cleaning (J.A. 107). 

10 Todaro had worked as a barber in various Terminal shops from 
1935 to 1953. For the next six years he was self-employed in 
various enterprises—selling special eyeglasses to theatre operators 
for viewing three-dimensional films, operating the concessions aboard 
the S.S. United States, and managing a family corporation which 
distributed perfume (J.A. 129, 177, 179). He was made manager 
of the Tishman shop upon its opening in March 1959 (J.A. 31; 128). 
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After interviewing George, Todaro got authority from 
General Manager Brown to give him the work for a 
flat fee of $100 a month. George cleaned the Tishman 
shop throughout March, then gave up the contract 
because the work interfered with his daytime employ- 
ment (J.A. 132, 133). Again, concessionnaire Wilson 
suggested a replacement, Sam Goddard, who ran a 
small nonunion cleaning business under the name of 
Sam's Cleaning Service. After interviewing Goddard 
and receiving authority from Brown, Todaro reached 
an agreement with Goddard for the latter to clean the 
Tishman shop for $100, and the Time-Life shop—soon 
to open—for $150 a month (J.A. 26-27; 133, 134). 
Soon afterward, displeased with National’s cleaning 
of the Wyler shop, Terminal cancelled that contract 
too (J.A. 26). Brown then negotiated an extension 


of the cleaning contract with Goddard to include the 
Wyler shop at $220 a month (J.A. 26; 109, 134). 
Goddard, like National before him, hired or fired 


his employees, and directed their work, without assist- 
ance or interference by Terminal other than com- 
plaints by Brown or the shop managers when the 
cleaning was not up to standard (J.A. 30; 108). 


1 National continues to clean two other Terminal shops in mid- 
Manhattan hotels where it cleans the entire building under contract 
with the hotel management. Terminal pays for the shop cleaning 
in its rent at one location, and pays National directly at the other 
(J.A. 25). 


C. Union agent Mumm urges Terminal officials and 
Todaro to resume the use of Union cleaning con- 
tractors at the Tishman and Wyler shops. 


Following the cancellation of National’s contract 
for the Tishman shop in March, Union Agent Donald 
Mumm called Terminal President Jay Baumann and 
General Manager Brown to complain that ‘‘Union 
people were idle”’ as a result (J.A. 64, 126).° Mumm 
urged Brown to replace National with another Union 
cleaner, and advised him that he was sending over a 
directory of Union cleaners (J.A. 64). Two or three 
weeks later, Mumm called Brown again and asked why 
Brown had failed to ‘“‘do something”’ about it (J.A. 
42; 120). 

Mumm also visited the Tishman shop immediately 
after the termination of National’s contract and dis- 
cussed the cleaning situation with Todaro as one union 
man to another (J.A. 157)."* Todaro explained that 
Terminal! had been unhappy about the quality of Na- 
tional’s work and also that Terminal was ‘‘looking to 
decrease expenses”’ because business at the Tishman 
shop was less than expected (J.A. 42; 158). Todaro 


promised to try to get Terminal to give National an- 
other chance if business improved (Tr. 509). Mumm 
suggested that Todaro get in touch with some other 
Union cleaning firms to see if he could get a better 


12 Mumm’s main assignment is to handle situations which arise 
when one union contractor replaces another, or when a union con- 
tractor is replaced by a nonunion cleaner. 

13 Todaro, like all Terminal’s barbers, including the working man- 
agers, was a member in good standing of Local 760 (J.A. 130). 
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price. After their discussion, Mumm sent Todaro 
the same directory of Union cleaners he had sent 
Brown (J.A. 42; 158).% Mumm called on Todaro 
again in early June at the Time-Life shop (J.A. 159).” 
At this time Sam Goddard was cleaning the Tishman, 
Wyler, and Time-Life shops. Todaro listened sympa- 
thetically to Mumm’s complaint that the Union had 
lost this work. Todaro told Mumm that he was con- 
sidering the purchase of a half interest in Goddard’s 
business, in which event he (Todaro) would wish to 
operate under a contract with the Union (J.A. 135, 156, 
159). He asked Mumm to itemize the wage costs of 
operating under the current Union contract. Mumm 
did, and Todaro received the impression that they 
would total about $15,000 (J.A. 43; 159). Soon after- 
wards Todaro examined Goddard’s books, found them 
‘not in very good shape,’’ and abandoned the idea of 


going into partnership with Goddard (J.A. 155, 136, 
160). 


D. Terminal cancels Goddard’s, then Anchor's con- 
tracts because of poor work; Todaro undertakes 
to clean five shops. 


Dissatisfied with the work of Goddard’s employees, 
Terminal cancelled his contract for the Tishman, 
Wyler, and Time-Life shops, effective the end of June 


14 Todaro called several cleaning firms whose names he found 
in the directory. One of them inspected the Tishman shop and sub- 
sequently submitted a bid. Todaro considered the price quoted 
“crazy.” He did not bother to mention the offer to Baumann or 
Brown (J.A. 42; 158, 176). 

15 Todaro became manager of the Time-Life shop when it opened 
in April (J.A. 110). 
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(J.A. 27: 125, 166). Todaro at once offered to clean 
these shops: he assured General Manager Brown that 


he knew what Terminal wanted in the way of cleaning 
and could provide it (J.A. 54, 55). When Brown 
balked at the fee first asked, Todaro proposed the fee 
which Terminal had paid Goddard (J.A. 128). A week 
later. after talking to Terminal President Jay Bau- 
mann. Brown agreed (J.A. 27; 31; 82, 136). 

Todaro began cleaning the Tishman, Wyler, and 
Time-Life shops in July under an oral, month-to-month 
agreement similar to Terminal’s cancelled contracts 
with National and Goddard (J.A. 119, 137). His 
employees have included Terminal concessionaires in- 
terested in the additional work, and other individu- 
als recommended by them.” He pays them by checks 
drawn upon his personal bank account (J.A. 99, 139). 
With the help of his own accountant (J.A. 178), he 
keeps the usual records and makes the required with- 
holding and social security payments to the federal 
government as well as unemployment compensation 
payments to New York state (J.A. 141, 153, 173). He 
also carries general liability and workmen’s compensa- 


16 Todaro continued to receive the contract scale for working 
managers: $55 a week base pay, plus one-half of his weekly gross 
over $81, plus $25 to compensate him for the time spent in managing 
the shop, plus $10 for acting as cashier (J.A. 129, 156). 

1* Of the eight persons who had worked for Todaro up to the hear- 
ing, four were concessionaires or the employees of poncessioneis 
in the Tishman and Time-Life Shop (J.A. 140-147, 171, 172 
At the time of the hearing, in February 1961 Todaro had two em- 
ployees: Robert Benjamin, concessionaire at the Time-Life shop, 
who cleaned only that shop, and Fred Galloway, who cleaned 
Todaro’s other three shops (J.A. 32; 98, 138, 140, 164). Terminal 
officials did not know until the hearing that Todaro had Terminal 
concessionaires on his cleaning staff (J.A. 57-59, 115). 
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tion insurance policies which cover his cleaning busi- 
ness and his employees (J.A, 33: 139, 149).* Todaro 
supplies or pays for whatever cleaning materials and 
supplies his employees use (J.A. 34; 100, 139). The 
employees make a practice of stopping in at the Time- 
Life shop at the close of business, at which time Todaro 
tells them what he wants them to do (J.A. 32; 105). 
Shop managers make any complaints about the clean- 
ing of their shops to Todaro, either directly or through 
Brown. Apart from such complaints, no Terminal 
official has concerned himself with or attempted to in- 
fluence the way Todaro’s employees perform the clean- 
ing (J.A. 32; 57, 77, 97, 107, 114, 116). When after 
several warnings to Todaro there was no improvement 
in the way his employees cleaned the Wyler shop, 
Brown cancelled his contract there in August 1960 
(J.A. 114, 137). Later, the same thing happened with 
the Broadway shop (J.A. 35; 58, 115, 138). 

In August, dissatisfied with Anchor’s cleaning, Ter- 
minal cancelled its contract covering the Grand Cen- 
tral, Empire, and Broadway shops. Todaro agreed 
to take on this additional work as of September 1 (J.A. 
27; 57). 

18Brown suggested these policies, and Todaro’s accountant sec- 
onded the idea (J.A. 42, 178). The liability policy covers hazards 
in “Buildings-operation by contractors (not owners. lessees or man- 
aging agents)” and “does not apply except in connection with the 
conduct of a business of which the named insured is the sole owner” 
[emphasis supplied] (J.A. 34; G. C. Exh. 48). 

19On one occasion, Todaro asked Brown to buy or rent a floor 
polisher for Todaro’s employees to use. Brown refused. Todaro 
then made his own arrangement for a polisher (J.A. 35; 124, 152). 

20 With Terminal’s permission, Todaro uses the cashier's desk 


in the Time-Life shop as his “office,” writing checks, making out 
bills and keeping his books there (J.A. 85). 
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E. The Union threatens to picket Terminal unless it 
returns to the use of Union contractors 


When Mumm learned in early August that Terminal 
had cancelled Anchor’s contract, he called Terminal 
President Baumann to complain about the Union’s 
further loss of work (J.A. 27; 64). On August 11 the 
Union wrote Terminal that it understood, allegedly 
from a conversation with General Manager Brown. 
that ‘Terminal employees”’ would thenceforth **per- 
form the services previously rendered by members of 
Local 32-J.’’ at five Terminal shops. The letter con- 
cluded with the threat that after Labor Day ‘‘if our 
members have not been reinstated to their jobs in the 
above locations. the Union will picket these premises”’ 
(J.A. 200-201). 

Terminal’s reply on September 6 admitted that ‘‘a 
change has been made for economic reasons’’ but 
denied that Terminal employees were cleaning its 
shops. The letter advised the Union that ‘‘at each 
of the locations affected, the employees will be hired 
by a firm which is separate and distinct from our or- 
ganization”’ (J.A. 28; G.C. Exh. 25). 

Toward the end of September, Mumm visited Todaro 
at the Time-Life shop to complain, as on earlier oc- 
casions of the amount of cleaning work Todaro had 


taken away from his Union members. Todaro replied, 


“‘T have been a good Union man for a good many 
years. I don’t want any trouble with the Union, your 
Union or any other union”’ (J.A. 160, 179). Todaro 
asked Mumm to arrange an appointment with Joseph 


11 


Baumann, the Union’s agent in charge of contracts. 
Todaro visited Baumann at the latter’s office a few 
days later, and discussed the terms of the Union’s **in- 
dependent’? contract. Baumann gave Todaro some 
contract blanks to take with him, and told Todaro to 
return them to Baumann’s office when he was ‘‘ready”’ 
(J.A. 151, 160-161). Todaro took no further steps 
toward affiliation (J.A. 161, 169).** The Union made 
no further approach to Todaro or to Terminal officials 
before picketing began (J.A. 66). 


F. The Union pickets Terminal’s Tishman and Broad- 
way shops 


The Union began to picket the Tishman shop on 
November 2 and the Broadway shop on November 14 
(J.A, 28; 66). At each shop a single picket walked 
outside a building entrance which gave access to a 
stairway leading to the subarcade on which the Ter- 
minal shop was located (J.A. 28; 66, 94). The picket 
‘carried a sign which read (J.A. 28; 29): 


OFFICE CLEANERS UNION ON STRIKE 


TERMINAL Barber SHOP, 666 FirTH AVENUE [or 
120 Broadway] Has Disrnacep Locat 32-J MEn- 
BERS By Hirtnc Nox-Unton Emproyees. HeLp Us 


Gars Berrer Conpitions. Locar 32-J, BuiLpinG 
ServicE EMPLOYEES INTERNATIONAL Union, AF- 
FILIATED With AFL-CIO, 250 West 57 Street, 
Circle 6-0800. 


21 Todaro testified that his purpose in seeing Baumann was “to 
find out what the [Union’s] conditions were and then I was going to 
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The Union picketed only during daylight hours when 
the barber shops were open to the public; there was 
no picketing after business hours—the only time when 
Todaro’s cleaning employees were at work (J.A. 29; 
91, 94). 

At the outset of the picketing, Todaro told Terminal 
President Baumann that he was afraid that he might 
be forced to suspend operations, or that his employees 
might have to join the Union. Baumann agreed that 
the situation was potentially serious because the pick- 
eted shops were located in large office buildings and 
Terminal *‘could not tolerate a situation where because 
of one or two cleaning people, that thousands of 
people would be out of work.”” However, they decided 
to take no action for the moment, but to wait and see 
‘‘what happened to [Terminal’s] business; . . . what 
action the local barber union would take and thirdly, 
what action the employees of 32-J would take as con- 
cerned cleaning this large office building” (Tr. 216, 
J.A. 182). 

Thereafter, with the picketing still in progress, Bau- 
mann, Todaro and Charles Moos, Terminal’s labor 
lawyer, conferred at the Time-Life Shop. Todaro 
informed Moos of his conversation with Union officials 
and gave him the contract blanks which he had re- 
ceived from the Union’s contract officer, Joseph Bau- 
mann. Moos suggested filing secondary boycott 
charges with the Board; Baumann and Todaro con- 
curred (J.A. 39, 40; 88, 500). After charges were 
sit down with my accountant to make up a rate which I would have 


to submit to Terminal Barber Shops so that I could join the union 
and maintain this business” (Tr. 597). 
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filed, the Union discontinued picketing on November 


28 and agreed to abstain from further picketing during 
the pendency of this case (J.A. 95). 


II. THE BOARD'S CONCLUSIONS OF LAW 

The Board found from the foregoing facts that 
Todaro conducted his cleaning business as an inde- 
pendent contractor, that the Union was involved in 
a dispute with Todaro over his use of nonunion 
employees, and that for the purposes of Section 
8(b)(4)(B) Terminal was a neutral or secondary 
employer with respect to this dispute (J.A. 29-35). 
The Board further found that Terminal did not lose 
its status as a ‘‘neutral’’ because it employed Todaro 
as the working manager of one of its shops, because 
it could terminate Todaro’s cleaning contracts at the 
end of any month, because Terminal assumed com- 
mand of the situation after picketing began. or for 
any of the other reasons which the Union advanced 
(J.A. 35-42). Accordingly, the Board concluded that 
by picketing the Tishman and Broadway shops the 
Union violated Section 8(b)(4)(i) and (ii)(B) of 
the Act inasmuch as its picketing (i) was calculated to 
induce and encourage the unionized employees of Ter- 
minal to stop work; and (ii) coerced and restrained 
Terminal—in each case with an object of forcing 
Terminal to cancel its contract with Todaro and give 
its cleaning work to a Union cleaner instead (J.A. 
42-48). 

III. THE BOARD'S ORDER 

The Board’s order directs the Union to cease and 

desist from the unfair labor practices found and from 
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similar secondary activity against any other employer 
(J.A. 49). Affirmatively, the order requires posting of 
the usual notices (J.A. 50). 


SUMMARY OF ARGUMENT 

I. The Board properly asserted jurisdiction over 
the parties in this case. In McAllister Transfer, 110 
NLRB 1769, 1771-1772, the Board announced that in 
secondary boycott cases it would include for purposes 
of jurisdiction ‘the operations of the secondary em- 
ployers to the extent that the latter are affected by 
the conduct involved.’’ Here the Board added together 
the business of the six Terminal shops which were 
being cleaned by nonunion contractors with nonunion 
employees because the six were ‘‘involved directly or 
potentially in the dispute.’’ Since the aggregate 1960 
business of these shops amounted to $685,000—sub- 
stantially more than the jurisdictional minimum of 
$500,000 applicable to retail enterprises—the Board 
concluded ‘that the retail business of Terminal as the 
secondary employer meets the jurisdictional standards 
set forth in the McAllister case.’’ 

There is no merit in the Union’s claim that the Me- 
Allister case precluded the Board from considering 
the commerce at other than the two picketed shops. 
In McAllister the Board found that the entire busi- 
ness of the secondary employer at the affected location, 
not just its business with the primary, was ‘‘affected”’ 
by the dispute, even though the latter was the only 
business which the Union sought to interrupt. Here 
it found that all six shops were affected by, or, in the 
Board’s words, were ‘“‘involved directly or potentially”’ 


15 


in the dispute because the picketing aimed to enforce 
a change in labor policy at each of these shops. In 


these cases the Board has applied the same jurisdic- 
tional test in a consistent manner to somewhat different 
sets of facts. 

In any event. the union does not dispute that the 
Board had legal jurisdiction over the parties to the 
dispute, nor that the Board could properly apply its 


jurisdictional standard to the operations of Terminal, 
the secondary employer, when Todaro’s volume of busi- 
ness fell short of the jurisdictional amount. Assuming 
that the Board has in fact elaborated its McAllister 
rule while purporting merely to follow it in this case, 
its assertion of jurisdiction was well within its wide 
discretion in cases where statutory jurisdiction exists. 

II. The Board properly found that the Union 
violated Section 8(b) (4) (i) and (ii) (B) by picketing 
Terminal’s Tishman and Broadway shops. As dis- 
cussed below, it properly rejected the Union's chief 
defense, that Terminal was too ‘involved’ in the 
Union’s dispute with Todaro to deserve the protection 
from secondary boycotts accorded to ‘*neutral’’ em- 
ployers. With equal propriety, it found that the 
Union’s secondary pressure on Terminal was intended 
to achieve an object forbidden by the Act. 

A. The record amply supports the Board's con- 
clusion that Todaro cleans for Terminal as an inde- 
pendent contractor, that their relation was not so 
intertwined as to constitute Terminal the co-employer 
of Todaro’s cleaning employees, and, accordingly, that 
Terminal was entitled to the protection accorded 
‘neutral’? employers by the secondary boycott pro- 
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visions of the Act. It is undisputed that Todaro ex- 
ercises every function of an employer with respect 
to his cleaning personnel: hiring. directing, and firing 
them; providing them with cleaning supplies; paying 
them from his personal account; paying for liability 
and workmen’s compensation insurance which covers 
them. Terminal, on the other hand, exercises no con- 
trol or direction over these employees whatever. It 
has an oral month-to-month agreement with Todaro 
which, like Terminal’s prior agreements with National, 


Anchor and Sam Goddard, sets a monthly fee for 
each shop according to its size and the amount of 
cleaning to be done, and leaves everything else to 


Todaro. 

As further evidence of Todaro’s independent status, 
Terminal contracted the cleaning to Todaro on a busi- 
ness basis, and has continued to deal with him strictly 
at arm’s length. Thus, Todaro bid for the cleaning 
because he had previous experience in running a busi- 
ness and was convinced he could meet Terminal’s re- 
quirements. Terminal accepted his bid—after Todaro 
consented to a lower price—because it believed him 
qualified. Terminal officials have shown no interest 
in how Todaro gets the cleaning done. They have 
limited themselves to complaints about unsatisfactory 
work. When these complaints produced no results, 
as happened with the Wyler and Broadway shops, 
Terminal cancelled Todaro’s contracts for these shops. 

None of the facts upon which the Union relies—that 
Terminal could cancel Todaro’s contract at the end 
of any month; that Todaro needed a higher fee from 
Terminal before he could operate under a Union con- 
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tract; that after picketing began Terminal President 
Jay Baumann discussed with Todaro the possibility 
of surrender if the Union's pressure became too great 
—shows that Terminal ‘controlled’? Todaro’s labor 
relations to a degree incommensurate with a neutral 
status. First, Terminal’s contracts with National, 
Anchor, and Sam Goddard were similarly month-to- 
month. The significant fact is that with none of these 
contractors, including Todaro, did Terminal attempt to 
intervene in the handling of the cleaning work. 
Secondly, Todaro’s position vis-a-vis Terminal was no 
different than that of any employer whose key customer 
resists a price increase. Should the employer be un- 
able to give its employees a raise for this reason, it 
does not follow that the customer is in ‘*control”’ of 


the employer’s labor policy in a meaningful sense. 


Finally, Terminal’s recognition that Todaro might 
have to sign up with the Union or give way to a Union 
contractor proves only that Terminal officials pre- 
ferred to pay a higher price for cleaning rather than be 
embroiled in a costly dispute. 

The facts in Local 24 I.B.T. v. N.L.R.B., 105 US. 
App. D.C. 271, 266 F. 2d 675, cited by the Union, dis- 
tinguish it sharply from this case. In Local 24, the 
secondary employer’s ‘‘many tiny strands’* of con- 
trol over the primary employees cost the former its 
immunity; here Terminal has neither reserved nor 
exercised any direction or supervision over the way 
Todaro’s employees do their work. 

The decisive element in this case, we submit, is, not 
that Todaro was Terminal’s employee qua working 
manager, but that qua contract cleaner his relation 


18 


to Terminal was indistinguishable from the relation 
which earlier obtained between Terminal and Todaro’s 
nonunion predecessor, Goddard. Had Goddard been 
the contract cleaner of the Tishman and Broadway 
shops during the picketing, there would be no question 
that the Union’s dispute was with Goddard, and that 
it might not act to enmesh Terminal in that dispute. 
The fact that Goddard proved unsatisfactory and that 
Terminal thereupon contracted out the cleaning to an 
individual. Todaro, who was also its employee. did 
not. we submit, deprive Terminal of its protected 
status under the secondary boycott provisions of the 
Act. 

B. There is substantial evidence that the Union’s 
main purpose in picketing was to force Terminal to 
replace Todaro with Union cleaning contractors, and 
thus to ‘‘cease doing business’’ with Todaro within the 
meaning of Section 8(b)(4)(B) of the Act. Thus, 
Union agent Mumm repeatedly urged Terminal of- 
ficials to restore to National and Anchor the work they 
had lost, or at least to give the work to other Union 
cleaners. And the Union’s August 11 letter threatened 
Terminal with picketing unless it restored ‘‘our mem- 
bers to their jobs’”’ in the shops formerly cleaned by 
National or Anchor. In contrast, Todaro’s expressions 
of interest on several occasions in operating under a 


Union contract were received without enthusiasm by 
Mumm. 

The Union’s claim that it picketed in order to or- 
ganize Todaro’s employees is belied by the fact that 
it picketed only during the day, never at night when 
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Todaro’s employees were at work. Moreover, the signs 
charged only that Terminal (not Todaro) had hired 
“‘non-union employees.’? But whatever the Union's 
ultimate object, to achieve it through secondary pres- 
sure on Terminal was prohibited by the Act. 

C. The Board was warranted in finding that the 
Union’s picketing of the Tishman and Broadway shops 
was calculated to ‘induce and encourage’? Terminal’s 
unionized employees to stop work within the terms of 
Section 8(b) (4) (i). The picketing went on as long as, 
but no longer than, Terminal’s unionized barbers, 
manicurists, and managers were at work. Silent as 
to Todaro, the picket signs accused Terminal of de- 
priving Union members of work. Under the circum- 
stances, Terminal’s employees could not but believe 
that the Union’s dispute was with Terminal. It is 
well recognized that picketing makes a strong appeal 


to organized employees unless the intent to enlist 
oS . 


them in a given struggle is in some way disclaimed. 
To say the least, there was no indication from the 
Union’s picketing that Terminal employees were not 
being encouraged to strike. Under the circumstances, 
the Board could reasonably conclude that the Union 
induced and encouraged Terminal’s employees to make 
common cause with it and stop work. 

D. The Board properly found that the Union 
coerced and restrained Terminal within the meaning 
of Section 8(b) (4) (ii). Although this Court in Fruit 
& Vegetable Packers, Local 760, I.B.T. v. N.L.R.B., 
No. 16, 588, decided June 7, 1962, rejected the 
Board’s view that the provision bars all picket- 
ing to advance a secondary dispute, that deci- 
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sion supports the Board’s finding of a violation on the 
facts of this case. Thus, the Court acknowledged in 
Local 760 that picketing is a potent instrument of 
secondary appeals which Congress might properly 
reculate. However, the Court could find no evidence 
of coercion because the Union’s picket signs appealed 
expressly and exclusively to customers of the second- 
ary employer: moreover, the Union took additional 
measures to insure that secondary emplovers remained 
at their work. Here, in contrast, the picket signs as 
well as the manner of picketing indicated plainly that 
the Union was asking Terminal’s unionized barbers, 


cashiers, and managers to make common cause with 
it. We submit that Congress intended to proscribe 
secondary picketing under the circumstances here even 
where no stoppage of work by the secondary employees 


takes place. 
ARGUMENT 
I. The Board Properly Asserted Jurisdiction Over the Parties 
in This Case 
The Board found that Terminal’s operations ‘‘affect 
commerce’’ within the meaning of Section 2 of the 
Act, and that the instant dispute falls within the 
Board’s statutory jurisdiction, for the several rea- 
sons that *‘[{1] Terminal does business in more than 
one State through its Maryland and Pennsylvania 
subsidiaries, [2] at least $5000 worth of its supplies 
bought from whatever source are shipped annually 
from New York to the Maryland and Pennsylvania 
shops, and [3] the total direct and indirect inflow of 
the enterprise is very little short of $50,000 annu- 


ally..”** With respect to the Board’s jurisdictional 
standard for retail enterprises, the record showed that 
in 1960 the picketed Tishman and Broadway shops 
together grossed $197,934, an amount less than the 
jurisdictional minimum of #500.000. However. the 
basic dispute, as the Board found, was whether Ter- 
minal’s shops were to be cleaned by Union members 
or by nonunion employees. Accordingly the Board 
determined that four other shops—the Empire State, 
Grand Central, and Time-Life barber shops and the 
Wyler beauty shop—were *‘involved potentially in the 
dispute as they were being cleaned by nonunion con- 
tractors with nonunion emplovees.”’ Following its 
approach in McAllister Transfer, 110 NLRB 1769, 
1771-1772, wherein it took into account in addition 
to the operations of the primary employer ‘‘the op- 
erations of any secondary employers to the ertent that 
the latter are affected by the conduct involved’’ (em- 
phasis supplied), the Board added together the 1960 
business of the six nonunion shops and arrived at a 
total volume of over $685.000.% Since this figure was 


substantially more than the jurisdictional minimum 
of $500,000 applicable to retail enterprises, the Board 
concluded ‘‘that the retail business of Terminal as 


*2 The inflow figure of $49.500, represents the value of beauty 
supplies which Terminal buys directly or through an intermediary 
from outside the state. In 1960 Terminal’s gross volume of business 
was in excess of $3 million. 

*3 Carolina Supplies & Cement Co., 122 NLRB 88. 

*4 Adding together the commerce at the five shops other than the 
Time-Life shop—the shops which the Union specifically threatened 
to picket in its letter of August 8 “if our members have not been 
reinstated to their jobs’—gives the figure of about $665,000 
(J.A. 70-72). 
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the secondary employer meets the jurisdictional 
standards set forth in the McAllister case.”’ 

There is no merit in the Union’s contention that 
the McAllister case precluded the Board from taking 
into account the business at other than the two picketed 
Terminal shops. In McAllister the union sought to 
interrupt only the secondary employer’s business with 
the primary employer at the former’s trucking ter- 
minal but not the secondary’s other business there. 
Nevertheless, the Board held that ‘‘the entire business 
of the secondary at that location’’ was ‘‘affected”’ by 
the dispute and was therefore to be considered in de- 
termining whether the Board’s jurisdictional stand- 
ards were met. Here, the Board found that six Ter- 
minal shops were affected by the Union’s secondary 
activities although the Union picketed only two, be- 
cause, from the Union’s viewpoint, a change from 
nonunion to Union cleaning personnel at all six shops 
was required before the underlying dispute could be 
resolved, In these two cases the Board has applied 
the same jurisdictional test to somewhat different sets 
of facts. However, the Board’s action here in adding 
together the commerce of the six shops was consistent 
with its determination in McAllister that the entire 
operation of the secondary employer ‘was affected by 
the conduct involved.” 

In any event, the Union does not dispute the Board’s 
conclusion that it had legal jurisdiction over the parties 
to the dispute. or that the Board was entitled to apply 
its jurisdictional standard to the business of Terminal, 
the secondary employer, when it found that Todaro’s 
operations failed to satisfy it. Where the statutory re- 
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quirements for the exercise of jurisdiction are satisfied. 
as they are here, ‘‘whether to assert jurisdiction . . . is 
a matter within the Board’s discretion and the Board’s 
decision may be overturned by a court only when that 
discretion has been abused.”’ N.L.R.B. v. Pease Oil 
Co., 279 F. 2d 135, 138 (C.A. 2). See also, N.L.R.B. 
v. F. M. Reeves & Sons, 273 F. 2d 710, 712 (C.A. 10), 
cert. den., 366 U.S. 914; N.L.R.B. v. Chauffeurs, Team- 
sters, etc. Local 364, 274 F. 2d 19, 24 (C.A. 7): NLRB. 
v. W. B. Jones Lumber Co., 245 F. 2d 388, 391 (C.A. 9). 
If the Board has here elaborated its test of commerce 
affected by proscribed secondary activity this hardly 
constitutes arbitrary action on its part. 


Il. The Board Properly Found That the Union Violated Section 
8(b) (4) (i) and (ii) (B) of the Act By Picketing Ter- 
minal’s Tishman and Broadway Shops. 


Introduction—the issues defined 


Section 8(b) (4) of the Act, as amended by the Labor- 
Management Reporting and Disclosure Act of 1959, 
makes it an unfair labor practice for a union or its 
agents: 

(i) to engage in, or to induce or encourage any 
individual employed by any person engaged in com- 
merce or in an industry affecting commerce to en- 


gage in, a strike or a refusal in the course of his 


employment . . . to perform any services; or (ii) to 
threaten, coerce, or restrain any person engaged in 
commerce or in an industry affecting commerce, when 
in either case an object thereof is: 


* * * 
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(B) forcing or requiring any person . . . to cease 
doing business with any other person. . . 


This section thus renders unlawful, as did the cor- 
responding provisions of the 1947 Act, the implication 
of neutral employers in disputes not their own where 
an object is to force the cessation of business relations 
between the neutral employer and any other person. 
The 1959 amendments, while barring certain techniques 
of secondary action still permissible under the Taft- 
Hartley Act, leave unaffected the secondary objec- 
tives there proscribed. Highway Truck Drivers & 
Helpers, Local 107, IBT, v. N.L.R.B., 107 App. D.C. 1, 
273 F.2d 815; N.L.R.B. v. International Hod Carriers, 
Local 1140, 285 F.2d 397, 402, 403 (C.A. 8), cert. denied 
366 U.S. 903; N.L.R.B. v. Highway Truckdrivers & 
Helpers, Local 107, IBT, 300 F. 2d 317 (C.A. 3); 
N.L.R.B. vy. Local 810, Steel, etc. Fabricators and 
Warehousemen, IBT, 299 F. 2d 636 (C.A. 2); 
N.L.R.B. vy. Local 294, IBT, 298 F. 2d 105 
(C.A. 2); N.L.R.B. v. Plumbers Union of Nassau 
County, Local 457, 299 F., 2d 497 (C.A. 2). Accordingly, 
it remains an unfair labor practice for a union to com- 
pel, by the means proscribed, a ‘‘neutral’’ or ‘“‘second- 


ary’’ employer to interrupt his business relations with 
another employer with which the union has its primary 
dispute. 

The 1959 amendment also leave unchanged the cir- 


*> The 1959 amendments forbid (1) inducing individual employees 
to stop work (rather than employees in concert), and (2) coercing 
either employers or employees (instead of only employees, as be- 
fore). N.L.R.B. v. International Hod Carriers, Local 1140, 285 F. 
2d 397, 400 (C.A. 8), cert den., 366 U.S. 903. 
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cumstances—basically three in number—in which a 
claim of neutrality by the secondary employer may be 
disallowed. In the first of these situations, the primary 
and the secondary employer are commonly owned and 
controlled, and, albeit separate legal entities, are con- 
sidered a single employer with respect to the particular 
dispute.” In the second, the secondary employer 
participates in the direction of the employees of the 
primary employer so influentially that it becomes, in 
effect, their employer too.” In the last, or ‘‘ally,” 
situation, the secondary employer is deprived of the 
protection of the Act because it knowingly performs 
work for the primary employer which, but for the dis- 
pute, would have been done by the primary employees.* 

Apart from these situations, it is settled law that an 
employer is entitled to protection from secondary boy- 
cotts despite close or contractual relations with the 
primary employer. See, e.g. V.L.R.B. v. Plumbers 
Union of Nassau County, Local £57, 229 F. 2d 497, 501 
(C.A. 2); N.L.R.B. v. Local 810, Steel Fabricators, 
IBT, 299 F. 2d 636, 637 (C.A. 2) ; Local No. 636, United 
Association etc., Plumbing and Pipe Fitting Industry, 
AFL-CIO v. N.L.R.B., 108 U.S. App. D.C. 24. 30, 278 

26 See e.g., Irwin-Lyons Lumber Co., 87 NLRB 54, International 
Brotherhood of Teamsters, 120 NLRB 155; cf. N.L.R.B. v. Stowe 
Spinning Co., 366 U.S. 226; 227; but cf. J. G. Roy & Sons Co. v. 
N.L.R.B., 251 F. 2d 771 (C.A. 1). 

27 See Local 24, I.B.T. v. N.L.R.B., 105 U.S. App. D.C. 271, 276, 
266 F. 2d 675, 680; Local 728 I.B.T. v. Empire State Express, Inc., 
293 F. 2d 414, 423 (C.A. 5). 

28 See, e.g., Drivers & Chauffeurs Local 816 v. N.L.R.B., 292 F. 
2d 329 (C.A. 2), cert. denied, 368 U.S. 953; N.L.R.B. v. I 
Machine & Office Appliance Mechanic, etc., 228 F. 2d 553, 

(C.A. 2); Douds v. Metropolitan Federation of Architects, 75 F. 
Supp. 672 (D.C.N.Y.). 
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F. 2d 858; Drivers d& Chauffeurs Local No. 816, IBT v. 
N.L.R.B., 292 F. 2d 331 (C.A. 2), cert. den. 368 
U.S. 953; N.L.R.B. v. Dallas General Drivers, Ware- 
housemen & Helpers, Local No, 745, 264 F. 2d 642, 647 
(C.A. 5), cert. den., 361 U.S. $14. Even the exercise of 
‘some supervision” or *‘direct and strong control”’ 
over certain aspects of the primary employer’s busi- 
ness, has been deemed insufficient to nullify the explicit 
Congressional objectives contained in the secondary 
boycott provisions of the Act. Denver Building & Con- 
struction Trades Council, 341 U.S. 675, 689-690; Retail 
Clerks Union v, N.L.R.B., 249 F. 2.591, 594 (C.A. 9); 
ILBEW., Local 501 v. N.L.R.B., 181 F. 2d 34, 37 (C.A. 
2), affirmed 341 U.S. 694. 

In the present case there is no disagreement about 
the basic facts, and, in particular, that the Union 


applied economic pressure directly upon Terminal, not 


upon Todaro. The central issue before this Court is 
the propriety of the Board’s finding, contrary to the 
Union’s claim, that Terminal was a ‘‘neutral’’ employer 
within the contemplation of the secondary boycott pro- 
visions. We show below that the record firmly supports 
the Board’s finding that Todaro and Terminal were 
separate and independent parties with respect to the 
cleaning of the latter’s shops and that Terminal in no 
way forfeited the protection of the Act. Thereafter 
we show that there is sufficient evidence of illegal in- 
ducement of Terminal’s employees and of illegal pres- 
sure against Terminal itself to support the Board’s 
findings that the Union violated Section 8(b) (4) (i) 
and (ii) (B). 


A. The Board properly concluded that Terminal was 
a neutral or secondary employer within the con- 
templation of Section 8(b)(4)(i) and (ti)(B) of 
the Act. 


The facts summarized supra, pp. 3-12, amply support 
the Board’s conclusion that Todaro is an independent 
contractor with respect to cleaning Terminal’s shops, 
that the relationship between Terminal and Todaro 
was not so intertwined as to constitute Terminal the 
co-employer of Todaro’s cleaning employees or an ally 
of Todaro, and, accordingly, that Terminal was entitled 
to the protections accorded ‘*neutral’’? employers by 
the secondary boycott provisions of the Act. 

By every significant common law test, Todaro cleans 
Terminal’s shops as an independent contractor, not as 


Terminal’s employee or agent. The record, supra, pp. 
7-9, leaves no room for dispute that Todaro is, as he 
holds himself out to be, the sole employer of his clean- 


ing employees. He hires, fires and directs them in com- 
plete independence of Terminal. His employees re- 
ceive their cleaning supplies and instructions only from 
him, and their pay from his personal checking account. 
He keeps the necessary records and makes all returns 
required of him as their employer under federal and 
state law. He carries and pays for general liability and 
workmen’s compensation insurance policies which cover 
them alone. 

Todaro’s independent status is equally evident from 


2 


29 As previously noted, p. 9, n. 18, Todaro’s liability policy “does 
not apply except in connection with the conduct of a business of 
which the named insured is sole owner” (emphasis supplied). 
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the facts of his relation vis-a-vis Terminal. Exactly as 
National, Anchor, and Sam Goddard before him—and 
the Union does not dispute that all three were independ- 
ent contractors—Todaro operates under an oral, 
month-to-month contract. The agreement sets a month- 
ly fee for each shop, in accordance with its size and 
the amount of cleaning to be done, but goes no further 
than this. All other details of the operation—whom 
to hire, what to pay, when and how to do the work—are 
for Todaro alone to determine. Terminal officers Brown 


and Baumann, far from exercising any control or direc- 
tion with respect to these matters, were unaware until 
the hearing that Todaro’s employees included some 
Terminal concessionnaires (J.A. 115). 

The circumstances of Todaro’s entry into the clean- 
ing business provides additional evidence that Ter- 


minal regards Todaro as simply the latest in a series 
of independent contractors to whom it has entrusted 
the cleaning of its shops, and that it has no greater 
interest in the details of his operation than it dis- 
played toward the operations of his predecessors. 
From Todaro’s standpoint, his venture into the clean- 
ing business is a further expression of the inclina- 
tion to be an entrepreneur which he had previously 
revealed.” In view of Todaro’s experience in running 
a business, and his knowledge of what Terminal de- 
manded of those who cleaned its shops, it was not 
surprising that he should attempt to succeed where 


3° As set out above, p. 4, n. 10, from 1953 to 1959 Todaro was 
self-employed in various ventures which ranged from operating all 
the concessions aboard the S.S. United States to running a family 
corporation which distributed perfume. 
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Goddard, his immediate predecessor, had failed. These 
same qualifications, presumably, persuaded Terminal 
to take Todaro on—not for the price which he initially 
asked, however, but for the lesser price which Goddard 
had received. 

Having contracted the cleaning to Todaro on a strict 
business basis, as the Board found (J.A. 31), Ter- 
minal continued to deal with him at arm’s length. 
Thus, General Manager Brown turned down his sug- 
gestion that Terminal buy or rent a floor waxer for 
Todaro’s employees to use, leaving him to his own 
devices. More important, Terminal officials have con- 
sistently remained aloof from Todaro’s methods of 
operation and have limited themselves to voicing com- 
plaints about unsatisfactory results. When such com- 
plaints produced no improvement in the cleaning of 
the Wyler and Broadway shops, Terminal officials 
made no attempt to ascertain the source of the trouble, 
or to suggest what might be done. General Manager 
Brown simply cancelled Todaro’s contract for these 
two shops—just as he had cancelled the contracts of 
Todaro’s predecessors when their performance fell off 


—but allowed him to continue cleaning the other shops 
where his employees were doing satisfactory work.” 


31 Facts which the Union emphasizes—that Todaro used the Time- 
Life Shop as his “office,” that he handled some matters relating to 
his cleaning business on Terminal time, that he used Terminal’s em- 
ployment applications to register applicants for cleaning work, and 
that he occasionally used the shop's cash to cash his employees’ pay- 
checks—fall far short of showing that Todaro was merely Terminal’s 
stalking horse. There is no evidence that Todaro was unable to 
attend to matters relating to his cleaning business without neglecting 
his duties as shop manager. The quid pro quo for allowing Todaro 
to use the cashier’s desk in the Time-Life shop as his “office” was 
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There is no merit in the Union’s contention that 
Terminal had what the Union calls (Br. 13) ‘‘the 
right to control’’ Todaro’s ‘‘labor relations’’ and, in 
consequence, was itself ‘concerned’ in the dispute over 
Todaro’s nonunion employees. Terminal’s ‘“‘right of 
control” results, according to the Union, from the fol- 
lowing facts: (1) Terminal could cancel Todaro’s con- 
tract on a month’s notice. (2) Unless Terminal agreed 
to a higher price, it was not feasible for Todaro to 
operate under a Union contract. (3) At the outset of 
the picketing, Terminal President Jay Baumann dis- 
cussed with Todaro the possibility of surrender to the 
Union if the economic pressure on Terminal became 
too intense. None of the foregoing facts, as we show 
below, establishes Terminal’s ‘‘control’’ of Todaro’s 
labor relations in any meaningful sense. 


(1) It is hardly significant that Terminal’s can- 
cellation rights might make Todaro very responsive 
to Terminal’s requests, when the record shows that 
Terminal refrained from interfering in any way with 
Todaro’s handling of the cleaning work. Terminal’s 
agreements with National, Anchor and Sam Goddard 


that Terminal Managers could—and did —reach Todaro with their 
wishes and complaints throughout the business day (J.A. 86). 
Whether or not the Terminal officials would have objected to 
Todaro’s use of a few application blanks or shop cash, had they 
known of these practices, the evidence is that they were unaware 
of them (J.A. 183). Moreover, although Terminal had a rule against 
cashing personal checks, Todaro and other managers consistently 
broke it with impunity in order to accommodate regular patrons 
(J.A. 173, 174). Accordingly, all that can be gathered from the 
foregoing facts, as the Board observed (J.A. 37), is that “Terminal 
did not keep close watch on Todaro’s method of running his cleaning 
business and was perhaps lax in checking on him when he took 
liberties with its cazsh and minor property items.’ 
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were likewise month-to-month: yet these contractors 
presumably retained ‘‘control’’ of their own labor 
policies while working for Terminal.” 

(2) It is true, as the Board found (J.A. 41), that 
“ever since its cancellations of National and Anchor 
due to high prices for poor work, Terminal has tried 
to get the shop cleaning done at the lowest possible 
price.”? It is also clear that Terminal’s desire to 
keep its cleaning costs down, of which Todaro was 
aware, made it impractical for Todaro to commit him- 
self to the Union wage scale. But, to say that his know]- 
edge of Terminal’s wish to economize influenced 
Todaro’s deliberations about signing up with the Union. 
is not to say that Terminal *‘controlled”* Todaro’s labor 
relations in law or in fact. Todaro’s position in this 
respect was not different than that of any employer 
who has a key customer. If such an employer cannot, 
for instance, grant a wage demand by its employees 
because its key customer resists a price increase, it 
does not follow that the customer is ‘‘involved’’ in 
this labor dispute.* 

32 Contrary to the Union’s claim (Br. 14, 15), Butler Bros. v. 
N.L.R.B., 134 F. 2d 981 (C.A. 7), does not require the conclusion 
that Terminal was the co-employer of Todaro’s employees because 
of the one-month cancellation clause. The Court there found that 
Butler remained the employer, or co-employer, of its former building 
service employees despite a colorable transfer of the work to an 
established building service contractor, because of “the amount of 
control retained by [Butler over its former employees] as disclosed 
by the contract and especially by its subsequent conduct toward the 
employees.” Id. at 985. Here, in contrast, the initial understanding 
of the parties reserved to Terminal no authority over Todaro’s em- 
ployees, nor did Terminal’s “subsequent conduct” suggest in any 
way that it believed it had such power. 


83 An employer who for economic reasons contracts out work 
which its own employees have previously done, is not deemed to be 
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(3) The consultation between President Baumann 
and Todaro after picketing began, and their recogni- 
tion that Todaro might have to sign up with the Un- 
ion or give way to a Union contractor, proves no more 
than that Baumann preferred to pay a higher price 
for cleaning rather than be embroiled in a costly dis- 
pute. Not infrequently, a secondary employer at- 
tempts to take control of a secondary boycott situa- 
tion and tell the primary employer what to do.™ Surely, 
such an employer does not forfeit the protection of 
the Act by thus acting in its own defense. 

The Union’s reliance upon this Court’s decision in 
Local 24, International Brotherhood of Teamsters v. 
N.L.R.B., 105 U.S. App. D.C. 271, 266 F. 2d 675, is 
misplaced. The Court there held that ACE, the al- 
leged secondary employer, was not insulated from a 
dispute between the union and the owners of trac- 
tors which ACE had leased, even though the tractor 
owners were perhaps independent contractors under 
common law tests. But the Court reached this con- 


clusion because ACE exercised such broad authority 


over the tractor drivers, who were nominally the em- 
ployees of the tractor owners, as to become, in effect, 


“involved” in every dispute which develops between those 
employees and the contractor about their former work. Local 705, 
L.B.T. v. N.L.R.B., No. 16250, decided July 19, 1962. (C.A.D.C.). 
A fortiori, Terminal, which has always contracted out its cleaning 
work, was not “involved” in a dispute which arose after it terminated 
its Union contractors in favor of other bona fide contractors, in- 
cluding Todaro, on non-discriminatory grounds. 

*4 Cf. Local 1976, United Broth. of Carpenters etc. v. N.L.R.B., 357 
US. 93 107; Highway Truck Drivers & Helpers, Local 107 I.B.T. 
v. N.L.R.B., 107 App. D.C. 1, 4, 273 F. 2d 815, 818; N.L.R.B. v. 
Local 11, United Broth. of Carpenters, etc., 242 F. 2d 932, 935-935 
(C.A. 6). 
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their co-employer. The ‘‘many tiny strands of ACE 
control’? (Jd. at p. 276, 680) over the drivers which 
cost ACE its immunity from the union’s dispute with 
the tractor owners have no counterpart in this case. As 
shown above, pp. 27-29, Terminal has neither reserved 
nor exercised any control over the way Todaro’s em- 
ployees do their work.” 

To sum up, this case contains only one element not 
found in the many cases (supra, pp. 25, 26) which ac- 
cord ‘‘neutral’’ status to a secondary employer de- 
spite its contractual relation with the primary em- 
ployer. That element is Todaro’s double role as 
working manager and contract cleaner. The decisive 
fact, we submit, is that Terminal respected this dis- 
tinction at all times; it treated Todaro in his capacity 
as contract cleaner, for example, exactly as it had 
treated his nonunion predecessor, Goddard. If God- 
dard had been the contract cleaner of the Tishman and 
Broadway shops at the time of picketing, there would 
be no question that the Union's dispute was basically 
with Goddard, and that it might not act to enmesh 
Terminal in that dispute. The fact that Goddard 


proved unsatisfactory and that Terminal thereupon 
contracted out its cleaning to an individual, Todaro, 
who happened also to be its employee, did not. we 


submit, deprive Terminal of its protected status under 
the secondary boycott provisions of the Act. 


*In Kaynard v. Local 282, Teamsters, 200 F. Supp. 505 (E.D. 
N.Y.), on which the Union also relies (Br. 22), the “primary” and 
“secondary” concerns were owned and operated by members of the 
same immediate family. 
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B. Substantial evidence supports the Board’s finding 
that the major purpose of the Union’s picketing 
was to force Terminal to replace Todaro with 
Union cleaning contractors, and thus to “‘cease 
doing business with’? Todaro within the meaning 
of Section 8(b)(4)(B) of the Act. 


The record is clear that at all times the Union’s 
chief hope was that Terminal would dismiss its vari- 
ous nonunion cleaners, of which Todaro was the last, 
and revert to the use of approved contractors from 
the Union’s existing list. Thus, as set forth supra, 
pp. 6, 10, 11, between March and September 1960 Union 
agent Mumm repeatedly urged Terminal officials, and 
Todaro too, to restore to National and Anchor the 
cleaning work these concerns had lost, or, at least, 
to contract the work to other Union cleaners. In 
every conversation with Jay Baumann, Brown and 
Todaro, Mumm/’s chief complaint was that Union mem- 
bers had lost the work in the six ex-union shops. The 
picketing threat contained in the Union’s August 11 
letter to Terminal was conditioned upon Terminal’s 
continued refusal to reinstate ‘‘our members to their 
jobs”’ in the shops formerly cleaned by National or 
Anchor.” In April 1960, Mumm seized upon Todaro’s 
expression of willingness to scout around for another 
Union contractor for the Tishman shop, and promptly 
sent Todaro a directory of Union cleaners. In sharp 
contrast, Mumm had little enthusiasm for Todaro’s 

36 Of the two shops thereafter picketed, the Tishman shop had 


formerly been cleaned by National, and the Broadway shop by 
Anchor. 
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subsequent idea, after Todaro had begun to handle the 
cleaning, that he might sign a Union contract. In- 
deed, although Todaro several times indicated to 
Mumm his willingness to operate under a Union con- 
tract, it was left to Todaro to take the initiative in 
arranging to see Joseph Baumann, the Union’s con- 
tract agent, in September 1960, in order to learn what 
was involved in that step. Moreover, even after 
Todaro’s interview with Baumann, Mumm made no 
effort to find out whether Todaro intended to sign up 
with the Union, much less to encourage him to take 
the step. Under the circumstances the Board could 
reasonably conclude (J.A. 46) that ‘‘the main object 
of the Union’s picketing of the Tishman and 120 
Broadway shops was to compel Terminal . . . to use 
union contractors for cleaning of those shops, which 
would necessarily involve discontinuance of the clean- 
ing contracts of Todaro and any other nonunion con- 
tractors presently doing that work, hence would com- 
pel Terminal to ‘cease doing business’ with those “per- 
sons’ within the proscription of Section 8(b) (4) (ii) 
(B) of the Act.” 

While the Union argues that its object in picketing 
was to organize Todaro’s employees, it is difficult to 
see how this could be accomplished by picketing at 
times when only Terminal employees were at work, 
and with signs which complained only that Terminal 
had hired ‘‘nonunion employees.” Even assuming 


37 The record supports the Union’s claim (Br. 24) that it ap- 
proached some of Todaro’s employees about joining the Union, but 
not the charge that “as quickly as they would evince an interest 
in the Union, they were discharged.” Todaro testified without 


36 


that the Union’s ultimate object was to become the 
representative of Todaro’s employees, rather than to 
oust Todaro in favor of a Union cleaning contractor, 
the fact remains that (1) it picketed against Terminal, 
the secondary employer, and (2) this picketing neces- 
sarily had as its intermediate object forcing Terminal 
to cancel Todaro’s contract—unless Todaro signed a 
contract with the Union. It needs no discussion that 
if any object of secondary picketing is among the 
objects proscribed by the Act, the picketing is illegal. 
Truck Drivers & Helpers Local 728 v. N.L.R.B., 101 
U.S. App. D.C. 420, 422, 249 F. 2d 512, 514; N.L.R.B. 
v. Denver Building & Construction Trades Council, 
341 U.S. 675, 689; N.L.R.B. v. Local 47, I.B.T., 234 
F. 2d 296, 300 (C.A. 5); N.L.R.B. v. Bangor Building 
Trades Council, 278 F. 2d 287, 290 (C.A. 1); N.L.R.B. 
vy. Local 294 I.B.T., 273 F. 2d 696, 698 (C.A. 2). What- 
ever a union’s ultimate objective in picketing, ‘‘find- 
ing of an illegal intermediate object is all that is re- 
quired”’ to establish a violation of the Act. Amalga- 
mated Meat Cutters & Butcher Workmen v. N.L.R.B. 
99 U.S. App. D.C. 24, 29, 237 F. 2d 20, 25. 


2 


C. Substantial evidence supports the Board’s finding 
that the picketing of the Tishman and Broadway 
shops by the Union was calculated to induce and 
encourage Terminal employees to stop work with- 
in the meaning of Section 8(b) (4) (i) of the Act. 


Under the 1959 amendments, it remains an unfair 
labor practice for a union to “induce or encourage’’ 


contradiction that he had fired one employee for cause (J.A. 139), 
that another one was still in his employ though sick (J.A. 140); 
and that five others had voluntarily quit (J.A. 141). 
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the employees of a neutral employer to cease work as 


a means of conscripting the neutral employer in the 
Union’s primary dispute. Of the various instruments 
of inducement available to a union, none is more potent 
than the picket line. Because of the traditions of the 
labor movement, picketing ‘‘involves potent implica- 
tions absent in other modes of communication” 
(N.L.R.B. v. Local 366, United Brewery, cte., Workers, 
272 F. 2d 817, 819 (C.A. 10)) and **produces conse- 
quences different from newspaper advertising and dis- 
tribution of circulars.”” V.L.R.B. vy. Dallas General 
Drivers, Local 75, 264 F. 2d 642, 647-648 (C.A.5). See 
also, Superior Derrick Corp. v. N.L.R.B., 273 F. 2d 
891, 896 (C_A. 5), cert. denied, 364 U.S. 816; N.L.R.B. 
v. Associated Musicians, Local 802, 226 F. 2d 900, 904 
(C.A. 2): Printing Specialties, etc., Union, Local 388 
v. N.L.R.B., 171 F. 2d 331, 334 (C.A. 9), cert. denied 
336 U.S. 949 Recognizing that ‘picketing is more 
than speech”? (Building Service Employees v. Gazzam, 
339 U.S. 532, 538), Congress ‘‘has, in effect, banned 
picketing when utilized to conscript in a given struggle 
the employees of an employer who is not himself a 
party to the dispute.”” Printing Specialties, etc., 
Union, Local 388 v. N.L.R.B., supra at 334; Truck- 
drivers & Helpers Union, Local 728, I.B.T., 101 U.S. 
App. D.C. 420, 422, 249 F. 2d 512, 514-515. 

Picketing remains a legitimate union weapon, to be 
sure, except where Congress has specifically prohibited 
its use. And where a union makes it clear through 
the times and places of its picketing, the message on 
its signs, or by other means. that its picketing is ad- 
dressed to the primary employer, for instance, or to 
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consumers, and is not intended to enlist the support 
of secondary employees, no violation of Section 8(b)-§ 
(4)(1)(B) will be found. See, eg., United Wholesale 
and Warehouse Employees, Local 261 v. N.L.R.B., 108% 
App. D.C. 341, 344, 282 F. 2d 824, 8297: N.L.R.B. Ve i 
Local 50, Bakery & Confectionery Workers, 245 F. 2d} 
542, 548 (CLA. 2); NLRB. v. General Drivers, Ware- 
housemen Workers & Helpers, Local 968, 225 F. 2a 
205, 210 (C_A.5) : Tree Fruits, Inc., 132 NLRB No. 102;' 
Minneapolis House Furnishings, 132 NLRB No. 2. | 
But it is equally settled that ‘‘the normal purpose of | 
a picket line is to persuade employees not to cross it,” 
V.L.R.B. v. Dallas General Drivers, Local 745, supra, 
264 F. 2d at 647-648 and, further, that “the appeal of 

. a picket line is to everyone seeing it, unless the 
picketing is clearly limited to a certain purpose.”’ 
V.L.R.B. v. Laundry, Linen, ete. Drivers, Local 928, 
262 F. 2d 617, 620 (C.A. 9) (emphasis in original). 
See also, V.L.R.B. v. Associated M usicians, Local 802, 
supra, 226 F, 2d at 904. 

Whether by its picketing a union intends to induce 
the employees of a neutral employer to stop work, or 
intends to achieve some permissible result, is a matter 
of fact which the Board must determine from the cir- 
cumstances of each case. In the instant case, the Union 
picketed the Tishman and Broadway shops only as 4 
long as Terminal’s unionized barbers and manicuristsa. 
were at work, never at night when Todaro’s cleaning 
employees were there. The picket signs made no mem- 
tion of Todaro; they charged Terminal with depriving 
Union members of work, and suggested that the Union ’s 
dispute was with Terminal alone. To say the least, 


‘‘there was no indication . . . that [Terminal’s union] 
m employees were not being encouraged to strike.” 
em N.L.R.B. v. Associated Musicians, Local 802, supra at 
m 904; Truck Drivers & Helpers Union Local 728 v. 
N.L.R.B., 101 U.S. App. D.C. 420, 422; 249 F. 2d 512, 
514; N.L.R.B. v. Laundry, Linen, etc. Drivers, Local 
928, supra, at 620. Under the circumstances, the Board 
could reasonably conclude that the Union induced and 
encouraged Terminal’s employees—all of them union 
members—to make common cause with it and stop 
work.* 


im D. The Board properly found that the Union coerced 
and restrained Terminal within the meaning of 
Section 8(b) (4) (tt) of the Act. 


Section 8(b) (4) (ii) makes it an unfair labor practice 


“‘to threaten, coerce or restrain’’ any employer in fur- 
therance of a secondary boycott. As the Board reads 
the legislative background, Congress intended by this 
provision to outlaw all picketing of a secondary type. 
If the Board’s view is correct, the facts discussed in the 
preceding section which establish illegal inducement of 
Terminal’s organized employees are likewise sufficient 
to establish forbidden coercion of Terminal itself. How- 
ever, this Court in Fruit & Vegetable Packers, Local 
760, I.B.T. v. N.L.R.B., No. 16,588, decided June 7, 


38 That the picketing did not in fact bring about a concerted work 
stoppage on the part of Terminal’s employees does not, of course, 
preclude a finding of a violation of section 8(b) (4) (i) (B). Sheet 
Metal Workers International Assoc. v. N.L.R.B., 110 U.S. App. D.C. 
302, 306, 293 F. 2d 141, 145, cert. denied, 368 U.S. 896; Highway 
Truckdrivers, Local 107 v. N.L.R.B., 107 App. D.C. 1, 4, 273 F. 2d 
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1962, rejected the Board’s view that Section 8(b) (4)- 
(11) imposes a blanket ban on picketing to advance a 
secondary dispute. Nonetheless, that decision sup- 
ports the Board's finding of a violation on the facts of 
this case. In Local 760, where the Court was unable to 
find that the secondary emplover had been coerced, the 
union’s picket signs appealed expressly and exclusively 
to customers of the secondary employer; moreover, the 
union simultaneously took additional measures to in- 
sure that secondary employees remained at work. 
Here, in contrast, the picket signs as well as the manner 
of picketing indicated plainly that the Union was ap- 
pealing to Terminal’s barbers, cashiers and managers, 
all of whom were union members, The Court acknowl- 
edged in Local 760 that Congress could constitutionally 
regulate the subjection of unionized employees to 
secondary picketing appeals, observing that ‘‘Such em- 
ployees are subject to group discipline based on com- 
mon interest and loyalties, habit, fear of social ostra- 
cism, or the application of severe economic sanc- 
tions. Hence, they may refuse to work . . . thereby 
causing [their employer] serious and immediate eco- 
nomic injury.’’ Slip opinion, p. 9. See also the dis- 
cussion and cases cited in the previous section, pp. 36-39. 
Where, as here, secondary picketing is directed at or- 
ganized employees, it falls within the proscription of 
Section 8(b) (4) (ii), we submit, even if no stoppage of 
work by the secondary employees occurs. Cf. Sheet 
Metal Workers International Assoc. v. N.L.R.B., 110 


*sa The Board's petition for rehearing, filed June 15, 1962, is pend- 
ing before the Court. 
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U.S. App. D.C. 302, 306, 293 F. 2d 141, 145 cert. denied, 
368 U.S. 896; H: ighway Truckdrivers, Local 107 vy. 
N.L.R.B., 107 U.S. App. D.C. 1, 4, 273 F. 2d 815, 818. 


CONCLUSION 


For the foregoing reasons, it is respectfully submit- 
ted that a decree should issue enforcing the Board’s 
order in full.” 

Stuart Roruwan, 
General Counsel, 


Dominick L. Manor, 
Associate General Counsel, 


Marcet Mattet-Prevosr, 
Assistant General Counsel, 


MELVIN Po.iack, 
Pavt J. SPIELBERG, 
Attorneys, 
National Labor Relations Board. 
SEPTEMBER 1962. 


9 The Union is foreclosed from now attacking the breadth of the 
order, which the Trial Examiner recommended and the Board 
adopted, because its detailed exceptions to the Intermediate Report 
contained no objection to the remedy which the Trial Examiner 
proposed. N.L.R.B. v. Ochoa Fertilizer ( ‘orp., 368 U.S. 318, 322: 
Marshall Field & Co. v. N.L.R.B., 318 US. 253, 255-256. Moreover, 
neither in the Union’s petition for review (J.A. 1-7) nor in the state- 
ment of questions presented (Br, 1) is there any indication that the 
Union regarded the propriety of the Board’s order as an issue in the 
case. 


APPENDIX A 


The chart below identifies the contractor which was engaged in cleaning the six shops involved in the dispute during the indicated months 


1960 1961 
Jan. Feb. Mar. Apr. May June July Aug. Sept. Oct. Nov. Dee. Jan. Feb. 
Tishman..........National National George Goddard Goddard Goddard Todaro Todaro Todaro Todaro 
WING nr epaccterecc National National National National Goddard Goddard Todaro Todaro? Borg? 
Broadway.........Anchor Anchor Anchor Anchor Anchor Anchor Anchor Anchor Todaro 
Grand Central.....Anchor Anchor Anchor Anchor Anchor Anchor Anchor Anchor 
Empire.... .Anchor Anchor Anchor Anchor Anchor Anchor Anchor Anchor 


Todaro Todaro Todaro Todaro 
3org Borg Borg Borg* Borg 
Todaro Todaro Todaro? Moore Moore 
Todaro Todaro Todaro Todaro Todaro Todaro 
Todaro Todaro Todaro Todaro Todaro Todaro 


Todaro Todaro Todaro 


Time-Life......... Goddard! Goddard Goddard Todaro Todaro Todaro Todaro Todaro 
2 Opened in April 1960. 
? Toduro’s contract cancelled for poor work. 
3 Miss Wyler, part-owner of the Wyler shop, hired Borg (J.A. 115). 
* Moore cleans the shop with the aid of one employee and receives $180 per month (J.A. 27; 58, Tr. 173, 325). 
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POINT I. 


The Respondent’s assertion of jurisdiction over this 


dispute was arbitrary and capricious. 


The record leaves no doubt that the Respondent did 
not intend to elaborate or alter its monetary yardstick of 
$500,000 for taking jurisdiction over disputes involving 
retail businesses. It is Petitioner Union ’s contention here 
that in arriving at the conclusion that the $500,000 monetary 
yardstick had been met, the Respondent considered cer- 
tain business of the alleged neutral employer which should 
not have been considered: the Respondent considered the 
gross volume of business done at four other Terminal shops 
which were not affected by the proscribed secondary con- 
duct.* By so doing, the Respondent abused its discre- 


+The Board’s decision was abundantly clear that it considered 
Terminal to be a retail rather than nonretail organization and there- 
fore, took jurisdiction only because the retail jurisdictional yard- 
stick was satisfied; the Board did not take jurisdiction because it 
one a the nonretail jurisdictional yardstick had been satisfied. 
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tion and acted in an arbitrary and capricious manner. 
McAllister Transfer, Inc., 110 NLRB 1769, indicates that 
the Respondent previously and correctly understood that 
such business of the secondary employer which was not 
atfected by the proscribed activity could not be considered 
for purposes of jurisdiction. Respondent, on the other 
hand, now argues that (a) the business of the four addi- 
tional Terminal shops is the same type as that considered in 
McAllister Transfer, Inc., supra, and (b) even if it is not, 
Respondent may elaborate on its policy as expressed in 
that case without abusing its discretion. 

Respondent’s difficulty with the WcAllister decision is 
due to the failure to distinguish between the business of 
the secondary employer at the location affected by the 
proscribed secondary conduct and the business of the see- 
ondary employer at the location affected by the dispute. 
The two are manifestly different.* There is absolutely 
no foundation anywhere in the facts or the opinion of 
McAllister for the interpretation that the Board was con- 
sidering all the business of the secondary employer at the 
location affected by the dispute.? To the contrary, the 
Board in McAllister refused to consider any business of 
the secondary employer at the location of the proscribed 
secondary activity which was not affected by that activity. 
Had the Board followed the same course here, this case 
would not now be before the Court.4 


*In one place (Res. Br. pg. 21, line 18) Respondent indicates 

lat the case stands for the former, and in another (Res. Br. pe. 

22, line 12) that it holds the latter. See also Res. Br. pg. 22, line 
25-26. 

“It is important to note that even if respondent’s broader 
interpretation of McAllister were acceptable, the business of Termi- 
nal at the other four shops could not be considered. The Board 
in McAllister made it quite clear that it was referring to the busi- 
ness of the secondary employer ‘‘at that loeation’’, i.e., where the 
secondary conduct was taking place. Even if all the business of 
Terminal affected by the dispute were considered, it would have 
to be limited to Terminal business affected by the dispute at the 
locations of the picketing. This would necessarily exclude the 
additional four locations. 

*The Board does not even claim that the other four locations 
were actually affected by the dispute—only that they were poten- 
tially affected. 
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Although, as Respondent argues, the Board is free to 
elaborate on its decisions at any time, it may not do so 
in such a way as to be arbitrary and capricious. If the 
Board has here elaborated on McAllister by considering 
the business of the secondary employer which was neither 
at the location of the secondary conduct, nor actually affected 
by the dispute, it has exceeded its mandate from Congress 
and thereby abused its discretion. The purpose of the Act 
in this situation is to discourage secondary activity; to 
consider any operations of the secondary employer which 
are not affected by the proscribed secondary activity which 
the Act was intended to discourage, clearly loses sight of 
the purposes of the Act. 


POINT fl 
Todaro was not “another person” other than Ter- 


minal within the meaning of the secondary boycott 
provisions of the Act: Terminal was not an employer 


“wholly unconcerned with the dispute.” 


In our main brief (pp. 12-23) we dwelt at length on 
three main considerations under this **Point’’ which may 
briefly be summarized as follows: 


(a) Terminal controlled Todaro’s labor policy and 
was therefore not wholly unconcerned with this dis- 
pute (Vol. 93, Congr. Rec., p. 4523). 


(b) Considering all the common law tests appli- 
cable to this type of business, Todaro falls short of 
an independent contractor status. 


(ec) Regardless of whether Todaro was an inde- 
pendent contractor, his operations were so inextricably 
confused and interwoven with Terminal, that Terminal 
was not an unconcerned neutral employer within the 
meaning of the Act. 
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We shall here consider, seriatim, Respondent’s argu- 
ments advanced in opposition to the foregoing. 


(a) Respondent’s attempt to picture Todaro as an 
employer with a key customer (Terminal), and Terminal 
as merely acting in its own defense in controlling Todaro 
is entirely without merit. Terminal was not merely 
Todaro’s **key customer’’, but was his only customer. 
Todaro, as a cleaning ‘‘contractor’’, was a creature of 
Terminal, having dealt with other cleaning contractors on 
behalf of Terminal even before this dispute arose, and 
being subject to termination at will and without notice by 
its ‘‘customer’’, Terminal. Most important, Terminal actu- 
ally utilized this power over Todaro when a dispute arose 
with the Union. It was Bauman of Terminal who told 
Todaro that he would ‘‘wait and see’? what economic effect 
the picketing could have and, if it was adverse, Todaro 
would have to join the Union. Todaro made no protest 
but acceded entirely to Bauman’s resolution of the situa- 
tion even to the extent that he told Bauman that he would 
inquire into the costs of joining the Union (J. A. 192-194). 
It would be difficult, indeed, to imagine a more effective 
control of Todaro’s labor policy than that exercised by 
Terminal in this instance. This is surely a far ery from 
the case of a ‘‘neutral’? employer merely acting in its 
defense or from that of the key customer who merely 

* Respondent under the ‘‘introduction’”’ to the second point of 
its argument (pp. 23-26) has sought to premise the consideration 
of the issue of Terminal’s neutrality upon whether the relationship 
between Terminal and Todaro falls into one or more of three 
categories. It is apparently respondent’s position that if the 
Terminal-Todaro relationship does not fit neatly into one or more 
of these three categories, Terminal must be a ‘“‘neutral’’ employer. 
Such an approach to this issue would seem to ignore the more real- 
istic and comprehensive view of this Court in Local No. 24, ete. v. 
\.L.R.B., 105 U.S. App. D.C. 271, 266 F. 2d 675 (D.C. Cir. 1962) 
that “‘[t]he answer to the problem before us cannot be reached 
by the use of any legalistic word or phrase... nor need we 
devise a new word to describe the relationship here depicted.’’ 
It should be obvious, we submit, that based upon the facts of each 
dispute, there are many situations other than the three set forth 
by respondent's brief, wherein the secondary employer may render 
himself non-neutral by being concerned in the disagreement. 
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refuses to agree to a price increase. The lever utilized 
was, to be sure, an economic one. But it was a lever which 
controlled Todaro’s entire existence in the cleaning busi- 
ness and perhaps even his status as a Terminal employee. 
The existence alone of such a lever more than warrants a 
finding of sufficient control. Conjecture, is not necessary, 
however, since Terminal actually used that lever—Ter- 
minal told Todaro what had to be done and Todaro did 
it without question because he had no choice.® 


(b) There is no evidence in the record which can sup- 
port a finding that Todaro’s status vis-a-vis Terminal ever 
changed from an employee who sometimes negotiated 
cleaning contracts for Terminal, to an independent clean- 
ing contractor. The factors indicating Todaro’s lack of 
independent contractor status are set forth in our main 
brief (pp. 17-23). Terminal exercised effective control over 
the cleaning and regarded all cleaning personnel subject 
to its discipline and control. The cleaning personnel are 
paid with Terminal funds, hired on the basis of Terminal 
applications and were, according to Todaro’s own admis- 
sion on his liability insurance application, Terminal 
employees. Practically all Todaro’s functions in connec- 
tion with the cleaning business were carried on during 
regular barbershop hours from the barbershop which he 
managed as an employee of Terminal. Todaro’s own office 
was in a Terminal barbershop and Todaro had no existence 
in the cleaning business as such, other than his operations 
for Terminal.’ 


6Even more revealing evidence of the direction of Todaro’s 
labor poliey by Terminal is the conversation which took place at 
the Time and Life shop after the picketing began. Todaro had 
gone to see the Union and obtained a contract form. Jay Bauman, 
Terminal’s president and Charles Moos, Terminal’s lawyer walked 
into the shop and took the contracts from Todaro. Moos said it was 
a secondary boycott and instituted this proceeding. Todaro said 
nothing. (J.A. 194). 

7 Brown’s refusal to purchase a floor waxer for Todaro is. of 
course, consistent with his general intentions of reducing cleaning 
costs. On the other hand, if Todaro considered himself to be an 
independent contractor, it is unusual that he should even approach 
Brown for cleaning equipment. 
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Respondent’s suggestion that Todaro’s operations were 
similar to National, Anchor and Sam Goddard, his prede- 
cessors, has no foundation in the record. There is no evi- 
dence at all as to the important detailed operations of these 
three predecessors other than what shops they cleaned and 
the price they received and whether their contracts with 
Terminal were written or oral. Adopting the Respondent’s 
suggestion for the moment however, it would be difficult 
indeed to imagine Bauman directing Goddard’s labor policy 
as he did Todaro’s. Certainly Goddard, who cleaned other 
shops, would not take on the increased cost of the Union 
merely at Jay Bauman’s direction.’ 


(c) Respondent has sought to limit this Court’s decision 
in Local 24, ete. v. NLRB, 105 U. S. App. D. C. 27, 266 F. 2d 
675 (D. C. Cir. 1962) to those cases where as the result of 
the neutral employer retaining “many strands of control’? 
over the employees, it is actually a co-employer of those 
employees. To the contrary, this Court there purposely 
refrained from placing a label on the alleged neutral 
employer’s relation vis-a-vis the employees, but rather 
found that the ‘‘relationships ... (of the primary employer, 
the alleged neutral employer and the employees) are so 
intertwined with respect to employment that (the neutral 
employer) was not protected by the statute against the 
impact of a strike by the (employees) against (the primary 
employer).’? This Court made it quite clear that an alleged 
secondary employer could lose its neutral status as easily 
by exercising and retaining control over the operations of 
the primary employer as by exercising and retaining con- 
trol over the employees of the primary employer: 


“*... We agree with the contentions of our petitioners 
as the trial examiner described them. He said: 


‘If it appears that Mumm was less than enthusiastic to sien 
Todaro up with the Union, it was the natural result of Todaro’s 
previous demand for a ‘‘sweetheart?’ contract (J.A. 43), and 
Mumm’s own growing suspicion that Todaro was really an agent of 
Terminal and only a pretended ‘independent contractor’’, with 
a separate, but inadequate, set of books, 
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‘Rather, the Respondents (our petitioners) say, 
the businesses of the Lessors and ACE are so inter- 
grated operationally that for purposes of this pro- 
ceeding they must be deemed either a single employer, 
a joint or common venture, a ‘‘straight line’’ opera- 
tion within the Board’s understanding of that term 
or an alliance of interest.’’ 


In this case, instead of exercising control over the pri- 
mary employer’s operations by retaining many tiny 
strands of control over the primary employer's employees, 
Terminal was able to exercise its control over Todaro’s 
business and labor poliey more directly by virtue of its 
power to terminate him summarily both in the cleaning 
business and as an employee. 


POINT III 


The object of Petitioner Union’s picketing was not 
to induce Terminal to cease doing business with 


Todaro. 


Because Respondent has failed to consider the activities 
of Petitioner Union after cancellation of the Union Con- 
tractors by Terminal, against the background of Petitioner 
Union’s customary activity when its members are thrown 
out of work as the result of cancellation of a Union Con- 
tractor, Respondent has completely misconstrued Petitioner 
Union’s objective in this dispute. When the termination 
of a Union Contractor results in the premises involved 
being cleaned by non-union personnel, it is the Union’s 
standard procedure first to suggest to the owner of the 
premises involved that he reconsider the discharge of the 
Union Contractor, since such discharge has resulted in 
the unemployment of union personnnel. When this 
approach has failed, and after the owner has actually hired 
a non-union contractor or is using non-union employees 
of his own, the Union attempts to organize the new person- 
nel cleaning the shop. (Br. p. 3) Such was the approach 
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of Petitioner Union in this dispute. It’s only real objec- 
tive was to insure that the premises involved would continue 
to be cleaned by members of Local 32-J. 

Furthermore, Petitioner Union cannot be said to have 
had any ‘‘intermediate objects’? which are proscribed by 
the Act. When National Cleaners was terminated from 
the Tishman shop in March, Petitioner Union through 
Mumm complained to Terminal that the cancellation put 
anion cleaners out of work and suggested that Terminal 
try another union contractor from a list kept by the Union 
(J. A. 42). Mumm again complained in May when National 
was also cancelled from the Wyler shop. It was at that 
time that Todaro told Mumm that he had talked with some 
of the Union Contractors on the list forwarded by Mumm 
and had found their prices to be too high for Terminal. 
From the time of this conversation until Anchor Cleaning 
was terminated from cleaning three shops in late August, 
Petitioner Union never communicated with Terminal nor 
in any other way suggested to Terminal that it should take 
on another Union Contractor for the Tishman and Wyler 
shops. Rather, Petitioner Union then sought to organize 
the employees who were cleaning those shops. (J. A. 44-45). 

Not until early August when Anchor Cleaning (a Union 
Contractor) was terminated from three more shops and 
people supervised by Todaro commenced working there, 
did Petitioner Union again contact Terminal. Both Mumm’s 
conversation with Bauman (of Terminal) and Mumm’s let- 
ter to Bauman of August 11, 1960 (J. A. 27, 64, 200; G. C. 
244A), concerned the cancellations which had just occurred 
at Anchor Cleaners. Bauman’s answering letter of Sep- 
tember 6, 1960 (G. C. 25A) referred exclusively to the 
Anchor Cleaning terminations and declared that those shops 
where Anchor had been terminated would be cleaned ‘‘by 
a firm separate and distinct from our organization.’’ When 
this letter made it clear that Terminal was not going to 
hire another Union Contractor, Petitioner Union made no 
more overtures to Terminal concerning the hiring of 
another Union Contractor, but instead bent itself to the 
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task of organizing the cleaning personnel, whoever may 
have been their employer. 

The foregoing demonstrates that Petitioner Union fol- 
lowed the same course of conduct in this dispute as it did in 
other instances where union cleaners were displaced as a 
result of the termination of Union Contractors. When 
Petitioner Union first learned of the termination of National 
and Anchor, it sought to have them reinstated or replaced 
by Union Contractors. When, however, Terminal had made 
its irrevocable decision to use personnel who were not mem- 
bers of the Union, Petitioner Union then began to organize 
the new cleaning personnel.® 

Furthermore, there can be no doubt that the picketing 
was organizational: (a) the picket sign made no appeal to 
any Terminal employee not engaged in cleaning work, (b) 
the picketing had no effect on non-cleaning personnel, (c) 
most of the people cleaning the picketed shops were present 
during the day while the picketing was being carried on, 
(d) Petitioner Union filed a representation petition in the 
Second Region of the Board on December 2, 1960 naming 
Terminal and/or Todaro as employer, and (e) both Bauman 
of Terminal and Todaro understood and believed while the 
picketing was being carried on that if Todaro joined the 
Union, the dispute would be resolved (J. A. 193).”° 


°TIt should be noted that nowhere has respondent contended 
that the picketing here was, per se, an unfair labor practice. As a 
matter of fact, respondent agrees that the illegality of the picket- 
ing depends upon the weighing of the circumstances (Res. Br. 
pg. 38). 


10 Picketing which has no effect at all upon the employer on 
whose premises it is conducted, or on the employer's customers, 
his employees, or any other of his business operations cannot be 
said to have ‘‘threatened, coerced or restrained’? that employer 
within the meaning of Section 8(b) (4) (ii) of the Act. Fruit & 
Vegetable Packers, Local 760, IBT v. N.L.R.B., No.16.588 
(D.C. Cir. 1962). 

Not only does the record here fail to disclose any threat, coer- 
cion or restraint, in fact, as in Fruit & Vegetable Packers, etc. but 
it clearly discloses that the picketing had absolutely no effect on 
Terminal whatsoever (J.A. 196, 198). 
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POINT IV 


The order of the Board is too broad, and inhibits 
valid and legal activities by the Petitioner Union. 


Respondent urges this Court not to consider the merits 
of this issue as set forth in Petitioner Union’s brief (page 
27-28) for the reason that a similar exception was not 
taken to the Trial Examiner’s report. 

A careful reading of NLRB vy. Ochoa Fertilizer Corp., 
368 U.S. 318 (1962), relied on by the Respondent (Res. Br. 
pg. 41, n. 39) indicates that, except in those instances where 
the parties actually enter into a formal consent stipulation, 
the reasons advanced by this Court in that ease for finding 
that a Court may always consider, swa sponte the propriety 
of the order issued by the Board, are still valid. This Court 
found (283 F. 2d 26, 29-31 (D. C. Cir. 1962)) that since the 
record contained no findings or facts supporting the broad 
order issued by the Board, the order should be modified 
although its breadth was not specifically objected to before 
the Board itself: 


““We readily coneur that we have no right to deny 
enforcement of an order warranted by the record. 
This concession does not advance the matter, how. 
ever, for we equally have no right to enter one which 
is not warranted. The question is, what does the 
record warrant... (W)e regard a broad general 
decree as going to the root of the policies of the Act 
and rising above the failure of a respondent to save 
its rights’’ (at pages 30-31). 


The Supreme Court reversed this Court in Ochoa Fer- 
tilizer Corp. only because it found that a decree entered 
on a consent stipulation ‘‘relieves the Board of the very 
necessity of making a supporting record’? and “is always 
affirmed, without considering the merits of the cause’’, 
N. L. R. B. v. Ochoa Fertilizer Corp., supra at pg. 323. 
There was no consent stipulation entered into between the 
parties to this dispute and Petitioner Union vigorously 
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contested the findings and conclusions of fact of the Trial 
Examiner which formed the basis of the Board’s decision. 

The record, furthermore, presents no evidence that the 
activity of Petitioner Union, even if found to be proscribed, 
demonstrates a general scheme, proclivity or pattern, nec- 
essary to warrant the wholesale relief granted in the 
Board’s order, 


Conclusion. 


Wiurererore, Petitioner Union respectfully prays that 
this Court reverse, set aside and annul the decision and 
order of the Board, and dismiss the complaint filed herein 
against the Union, and for such further and different relief 
as to this Court may seem just and proper. 


Respectfully submitted, 


PETER CAMPBELL Brown, 
Perer P. Saurx III, 
Attorneys for Petitioners. 


Manyinc, Hotiincer & SHEa, 
Of Counsel. 
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IN THE 


Gnited States Court of Appeals 


For tue District or CoLuUMBIA. 


Bumorne Service Emprioyeses Ixrer- 
wationaL Union, Locau 32-J, AFL- 
cio, 

Petitioner, 


against 


Nationat Lazor Rerations Boarp, 
Respondent. 


Petition for Review of Order of 
National Labor Relations Board. 


To re HonoraBLe, THE JUDGES OF THE Unirep States Court 
or APPEALS FOR THE District oF COLUMBIA: 


The Building Service Employees International Union, 
Local 32-J, AFL-CIO (hereinafter ‘‘Local 32-J’’ or ‘‘the 
Union’’) files this petition, pursuant to the provisions of 
Section 10(f) of the Labor-Management Relations Act of 
1947 (61 Stat. 136; 29 U.S. C. §130 (f)), (hereinafter ‘‘the 
Act’’), for a review of the decision and order of the National 
Labor Relations Board entered at Washington, D. C. on 
February 7, 1962, adopting the Recommended Order of the 
Trial Examiner as modified. 

In support of this petition, the Union respectfully 
shows: 


I. 


JURISDICTION. 


Petitioner is and has been at all times material herein 
a labor organization within the meaning of Section 2(5) 
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Petition for Review of Order of National Labor 
Relations Board. 


of the Act. As more fully appears herein, the National 
Labor Relations Board in Washington, D. C. issued an 
order on February 7, 1962 finding the Union guilty of 
certain unfair labor practices and commanding it to cease 
and desist from certain activity. This court, therefore, 
has jurisdiction of this petition by virtue of Section 10(f) 
of the Labor-Management Relations Act of 1947. 


II. 


STaTEMENT OF PROCEEDINGS. 


On November 21, 1960 Terminal Barber Shops, Ine. 
(hereinafter ‘‘Terminal’’) filed an unfair labor practice 
charge in the office of the Second Region of the National 
Labor Relations Board charging that the Union was 
engaging in certain unfair labor practices in violation of 


Section 8(b)(4)(i) and (ii) (B) and Section 2(6) and (7) 
of the Act. The said charge was served on the Union the 
following day. 

On December 8, 1960 the Regional Director for the 
Second Region issued a complaint charging the Union with 
violations of the above Sections of the Act. The Union 
served its Answer on December 19, 1960 and denied, in 
substance, the charges set forth in the Complaint. 

A hearing was held before Trial Examiner Eugene F. 
Frey at the offices of the Second Region on various dates 
on or between February 7 and March 10, 1961. By decision 
dated June 14, 1961, the Trial Examiner found that the 
Union was guilty of the unfair labor practices charged. 

The Union filed a bill of exceptions to the findings of 
the Trial Examiner on the 27th day of July, 1961. 

Upon all the proceedings had in said matter before 
the Board, the Board on February 7, 1962 stated its find- 
ings of fact, conclusions of law and issued an order affirm- 
ing the findings of the Trial Examiner, as modified, and 
reading as follows: 
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“That the Union, its officers, representatives, 
agents, successors, and assigns, shall: 


“<1, Cease and desist from: 


‘“‘(a) Engaging in, or inducing or encouraging 
individuals employed by Terminal Barber Shops, 
Inc., or any of its subsidiaries, or by any other 
employer or person engaged in commerce or in any 
industry affecting commerce, to engage in a strike 
or a refusal in the course of their employment to 
work or perform any services; or 


““(b) Threatening, coercing, or restraining 
Terminal Barber Shops, Inc. or any of its subsidi- 
aries or any other employer, person engaged in com- 
merce or industry affecting commerce; where, in 
either case, an object thereof is to force or require 
Terminal Barber Shops, Inc. or any of its subsidi- 
aries, to cease doing business with Joseph R. Todaro 
or any other person. 


‘2, Take the following affirmative action which 
will effectuate the policies of the Act: 


‘¢(a) Post in conspicuous places in respondent’s 
business offices, meeting halls, and all places where 
notices to members are customarily posted, copies of 
the notice attached hereto and marked Appendix. 
Copies of said notice, to be furnished by the Regional 
Director for the Second Region, shall, after being 
duly signed by respondent’s authorized representa- 
tive, be posted by respondent immediately upon 
receipt thereof and be maintained by it for sixty (60) 
consecutive days thereafter. Reasonable steps shall 
be taken to insure that such notices are not altered, 
defaced, or covered by any material; 
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‘*(b) Furnish to the Regional Director for the 
Second Region signed copies of the aforementioned 
notice for posting by Terminal Barber Shops, Inc., 
its subsidiaries and Joseph R. Todaro, they being 
willing, in places where they customarily post notices 
to their respective employees. Copies of said notice, 
to be furnished by said Regional Director, shall, 
after being signed by respondent, as indicated above, 
be forthwith returned to said Regional Director for 
disposition by him; 


‘¢(¢) Notify the Regional Director in writing, 
within 10 days from the date of this Order, what 
steps the respondent has taken to comply herewith.’’ 

Il. 


ASSIGNMENTS oF Error. 


Petitioner, as a basis for review, makes the following 
assignments of error, to wit: 


1. The Board’s findings of fact and conclusions of law 
herein are contrary to law and are not supported by any 
substantial evidence. 


2. The Board’s refusal to find that the Union did not 
violate the Act by the alleged activity is contrary to law, 
without substantial evidence and against the weight of 
the evidence set forth in the record. 


3. The Board’s finding that the Terminal Barber 
Shops, Inc. and its subsidiary corporations are a single 
employer engaged in commerce within the meaning of 
Sections 2(6) and (7) and 8(b) (4) of the Act, and that 
assertion of jurisdiction herein is warranted (Int. p. 5, Il. 
40-45) is contrary to law and is not supported by and is 
against the weight of the evidence. 
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4. In connection with ‘‘3’’ above, the Board’s finding 
that, for purposes of jurisdiction, the gross annual volume 
of business for 1960 of the alleged secondary employer, 
Terminal Barber Shops, Inc., at its locations at the Tish- 
man Building, the Time and Life Building, 120 Broadway, 
Grand Central Station, Empire State Building and the 
Estelle Wyler Shops should be considered, is contrary to 
law and is not supported by and is against the weight of 
the evidence. (Int. Rep. p. 5, ll. 21-40). 


5. The Board’s finding that Joseph Todaro was the 
primary employer within the meaning of the Act, of the 
persons cleaning the shops of Terminal in question, is 
contrary to law and is against the weight of and not sup- 
ported by the evidence (Int. Rep. p. 17, ll. 43-47). 


6. The Board’s refusal to find that for purposes of 
Sections 8(b) (4) (ii)(B) and 8(b) (4) (i), Terminal Barber 


Shops, Inc. and Joseph Todaro were not at the time alleged 
separate employers, is contrary to law and without sub- 
stantial evidence and against the evidence set forth in the 
record. 


7. The Board’s finding that the main object of the 
Union’s picketing of Terminal’s Tishman and 120 Broad- 
way shops was to compel Terminal to use Union contrac- 
tors for cleaning those shops, and that to effect such would 
necessarily involve the discontinuance of Todaro’s ‘‘con- 
tract’? with Terminal; and that such would therefore 
compel Terminal to ‘‘cease doing business’? with Todaro 
within the proscription of Section 8(b) (4) (ii)(B) of the 
Act (Int. Rep. p. 17, ll. 47-54), is contrary to law and 
is against the weight of and not supported by the evidence. 


§. The Board’s finding that by inducing and encourag- 
ing employees of Terminal to engage in strikes or concerted 
refusals in the course of their employment to work or 
perform services for their employer, and by threatening, 
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coercing and restraining Terminal, all with an object of 
forcing or requiring Terminal to cease doing business with 
Todaro or any other person, the Union engaged in an unfair 
labor practice within the meaning of Section 8(b) (4) (i) 
and (ii)(B) of the Act, (Int. Rep. p. 18, ll. 24-33) is 
contrary to law and is against the weight of and not sup- 
ported by the weight of the evidence. 


9. The Board’s finding that the Union’s picketing of 
certain premises of Terminal was calculated to induce and 
encourage employees of Terminal to engage in a strike or 
refusal to perform services within the meaning of Section 
8(b) (4) (i) of the Act (Int. Rep. p. 18, ll. 1-5), is contrary 
to law and is against the weight of and not supported by 
the evidence. 


10. The Board erred in failing to find from the evidence 
before it that at the times alleged, Terminal and Todaro 
were not ‘‘doing business’’ with each other within the mean- 
ing of said Sections of the Act. 


IV. 
Prayer. 
WHuererore, petitioner prays for a review of the deci- 


sion, findings and order of the National Labor Relations 
Board, and: 


1. That a copy of this petition be served upon 
respondents ; 


2. That said decision, findings and order be in each 
and in all respects, annulled and set aside; 


3. That the complaint against the Union charging 
that it engaged in said unfair labor practices in violation 
of the Act be discharged; 


7 
Petition for Review of Order of National Labor 


Relations Board. 


4, That petitioner have such other and further relief 
as may be just and proper in the premises. 


Dated: New York, N. Y. 
March 27, 1962. 


Respectfully submitted, 


Mawsrxc, Hortrcer & SxeEa, 
Attorneys for Petitioner, 
Office and P. O. Address, 
41 East 42nd Street, 
New York 17, N. Y. 


By: Perrer Campsett Brown, 
A Partner of the Firm. 
To: 


Cxartes Moos, Esq., 
Fink, Weinberger, Levin & Gottschalk, 
551 Fifth Avenue, 
New York 17, N. Y. 


Dowatp Kienr, Esq., 
NLBB, Second Region, 
745 Fifth Avenue, 

New York 22, N. Y. 


Axuserr Perry, President, 
Local 32-J, BSEIU, AFL-CIO, 
250 West 57th Street, 
New York, N. Y. 


JosEerx Topako, 
¢/o Terminal Barber Shops, Inc. 
111 West 50th Street, 
New York 20, N. Y. 


Terminal BarBer Sxors, Inc., 
152 West 42nd Street, 
New York 38, N. Y. 


Answer of National Labor Relations Board to Petition 
to Review and Set Aside Its Order and Cross- 
Petition for Enforcement Thereof. 


UNITED STATES COURT OF APPEALS 
* * (Caprion—16950) * * 


To tHE HonoraBLE, THE JUDGES OF THE Unitep States 
Court or APPEALS FOR THE Disrricr or CoLUMBIA 
Crecvir: 


Comes now the National Labor Relations Board, herein 
called the Board, and pursuant to the National Labor 
Relations Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S. C., See. 151 et seq.), herein called the Act, and files 
this answer to the petition to review and set aside an order 
issued by the Board against Building Service Employees 
International Union, Local 32-J, AFL-CIO, Petitioner 
herein, and the Board’s cross-petition for enforcement of 
said order. 


1. The Board admits the allegations of Section I of 
said petition. 


2. In answer to Section II of said petition, the Board 
prays that reference be made to the certified transcript 
of the record to be filed herein of the proceedings heretofore 
had herein for a full and exact statement of the pleadings, 
testimony and evidence, findings of fact and conclusions of 
law, and order of the Board, and all other proceedings in 
this matter. 


3. The Board denies each and every allegation of error 
contained in said petition, Section III. 


4, Further answering said petition, the Board avers 
that the proceedings had before it, the findings of fact, 
conclusions of law, and order of the Board were in all 
respects valid and proper under the Act. 
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Review and Set Aside Its Order and Cross-Petition 
for Enforcement Thereof. 


5. Further answering, the Board, pursuant to Section 
10(f) and (e) of the Act, respectfully requests this Honor- 
able Court for enforcement of its order issued against 
Petitioner on February 7, 1962, in proceedings designated 
on the record of the Board as Case No. 2-CC-596, entitled 
“Building Service Employees International Union, Local 
32-J, AFL-CIO and Terminal Barber Shops, Inc.” 


In support of this cross-petition for enforcement of its 
order, the Board respectfully shows: 


(A) Petitioner is a local labor organization chartered 
by the Building Service Employees International Union, 
AFL-CIO, whose membership consists of building service 
employees in New York City. This Court therefore has 
jurisdiction of this cross-petition by virtue of Section 10(f) 
and (e) of the Act. 


(B) Upon due proceedings had before the Board in 
said matter, the Board on February 7, 1962, duly stating 
its findings of fact and conclusions of law, issued an order 
directed to the Petitioner, its officers, representatives, 
agents, suecessors, and assigns. On the same date, the 
Board’s Decision and Order was served upon Petitioner by 
sending a copy thereof postpaid, bearing government frank, 
by registered mail, to Petitioner’s counsel, and by plain 
mail to Petitioner’s place of business in New York City. 


(C) Pursuant to Section 10(e) of the Act the Board 
will certify and file with this Court a certified list of all 
documents comprising the entire record of the proceedings 
before the Board on which such order was entered, which 
transcript includes the pleadings, testimony and evidence, 
findings of fact, conclusions of law, and order of the Board 
sought to be enforced. 


Wuenrerort, the Board prays this Honorable Court that 
it cause notice of the filing of this petition and transcript 
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Review and Set Aside Its Order and Cross-Petition 
for Enforcement Thereof. 


to be served upon Petitioner and that this Court take 
jurisdiction of the proceeding and of the questions deter- 
mined therein and make and enter upon the pleadings, 
testimony and evidence, and the proceedings set forth in 
the transcript and upon the order made thereupon, a decree 
enforcing in whole the said order of the Board requiring 
Petitioner, its officers, representatives, agents, successors, 
and assigns, to comply therewith. 


/s/ Maxrcet Matxet-Prevost, 
Assistant General Counsel 
National Labor Relations Board. 


Dated at Washington, D. C. 
April 18, 1962. 


Usrrep States Court or APPEALS 
* * (Caprion—16950) * * 


CERTIFICATE OF SERVICE. 


The undersigned certifies that one copy of the Board’s 
answer of National Labor Relations Board to petition to 
review and set aside its order and cross-petition for enforce- 
ment thereof in the above-captioned case has this day been 
served by first class mail on the following counsel at the 
address listed below: 


Manning, Hollinger & Shea 

Att: Peter Campbell Brown, Esq. 
41 East 42nd Street 

New York 17, New York 


/8/ Mancen Matrer-PRevost, 
Assistant General Counsel 
National Labor Relations Board. 


Dated at Washington, D. C. 
April 18, 1962. 
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Prehearing Conference Stipulation. 


UNITED STATES COURT OF APPEALS 


* * (Caprion—16950) * ° 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, do hereby 
stipulate and agree as follows with respect to the questions 
presented, certain findings by the Board, the dates for the 
filing of the briefs and joint appendix, and the contents of 
the joint appendix. 


I. 
Questions PRESENTED. 


1. Whether the Board acted in an arbitrary and cap- 
ricious manner in determining to assert jurisdiction over 
the instant dispute. 


2. Whether the Board properly concluded that Term- 
inal Barber Shops, Inc., was ‘‘another person’? than 
Joseph Todaro within the terms of Section 8(b) (4) (i) (ii) 
(B) and was therefore entitled to the protection from 
secondary boycotts accorded neutral employers by the Act. 


3. Whether the Board’s findings that the main object 
of the Union’s picketing of two of the establishments of 
Terminal Barber Shops, Inc. was to compel Terminal to 
use Union contractors for cleaning those shops, and that 
to effect such would necessarily involve the discontinuance 
of Joseph Todaro’s ‘‘contract’’ with Terminal; and that 
such would therefore compel Terminal to ‘‘cease doing 
business’? with Todaro within the proscription of Section 
8(b) (4) (ii) (B) of the Act, is contrary to law and is not 
supported by substantial evidence on the record as a whole. 


4. Whether the Board’s finding that by inducing and 
encouraging employees of Terminal to engage in strikes 
or concerted refusals in the course of their employment 
to work or perform services for their employer, and by 
threatening, coercing and restraining Terminal, all with 
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an object of forcing or requiring Terminal to cease doing 
business with Todaro or any other person, the Union 
engaged in an unfair labor practice within the meaning 
of Section 8(b)(4)(i) and (ii)(B) of the Act, is contrary 
to law and is not supported by substantial evidence on the 
record as a whole. 


5. Whether the Board’s finding that the Union’s picket- 
ing of two of the establishments of Terminal was calculated 
to induce and encourage employees of Terminal to engage 
in a strike or refusal to perform services within the mean- 
ing of Section 8(b) (4) (i) of the Act, is contrary to law 
and is not supported by substantial evidence on the record 
as a whole. 


6. Whether the Board erred in failing to find from the 
evidence before it that at the times alleged, Terminal and 
Todaro were not ‘‘doing business’’ with each other within 
the meaning of said Sections of the Act. 


II. 


Tue JurispictionaL Facts. 


The parties agree that the Board’s findings as to the 
dollar amounts of business done by Terminal Barber Shops, 
Ine., in 1960 only are correct and in accordance with the 
evidence in the record. 

Petitioner does not agree, however, to the Board’s con- 
clusion that the dollar amounts at six locations of Terminal 
Barber Shops, Inc., should be considered for purposes 
of asserting jurisdiction over the alleged secondary boy- 
cott. 

III. 


Tue Jorst APPENDIX. 


1. The joint appendix will consist of such portions of 
the record in Case No. 2-CC-596 before the Board as the 
parties hereto shall respectively designate. Petitioner will 
serve its designation on the Board on or before June 18, 
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1962. The Board will serve its counter-designation on 
petitioner on or before June 24, 1962. Petitioner will be 
responsible for the printing of the joint appendix, and will 
file and serve it together with and at the same time as for 
its opening brief. Each party will pay for printing the 
portions of the joint appendix which it has designated. 


2. It is further agreed that either party and the Court, 
at or following the hearing in the case, may refer to any 
portion of the original transcript or record or exhibits 
herein which has not been printed, or otherwise reproduced, 
it being understood that any portions of the record thus 
referred to will be printed in a supplemental joint appendix 
if the Court directs the same to be printed. 


IV. 
Tue Briers. 


Petitioner will file and serve the opening brief on or 
before August 10, 1962. The Board will file and serve its 
answering brief on or before September 10, 1962. Petitioner 
may file and serve a reply brief on or before September 20, 
1962. In lieu of filing and serving printed briefs on the 
designated dates, the party whose brief is due to be filed 
may on that date serve a typewritten copy of its brief, 
with printed briefs to be served and filed within ten days 
thereafter. 


MarceL MaLiet-PREVost 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. 
this 4th day of June, 1962. 


Peter CamMpseLL Brown 
Attorney for Building Service 
Employees Union, Loeal 32-J, 


AFL-CIO 


Dated at New York, New York 
this 1st day of June, 1962. 
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Prehearing Order. 
UNITED STATES COURT OF APPEALS 


* * (Capriox—16950) * * 
Before: Wisur K. Murer, Chief Judge, in Chambers 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is hereby approved, and it is 


Orperep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of this 
court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 


Dated: June 5, 1962 


Decision and Order. 


BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


* * (Caprion—2-CC-596) * * 


On June 14, 1961, Trial Examiner Eugene F. Frey 
issued his Intermediate Report herein, finding that the 
Respondent engaged in unfair labor practice and recom- 
mending that it cease and desist therefrom and take affirm- 
ative action, as set forth in the copy of the Intermediate 
Report attached hereto. Thereafter, the Respondent filed 
exceptions to the Intermediate Report and a supporting 
brief. 

Pursuant to the provisions of Section 3(b) of the Act, 
the Board has delegated its powers in connection with this 
case to a three-member panel. 


15 
Decision and Order. 


The Board has considered the Intermediate Report, 
the exceptions and brief, and the entire record. The 
Board affirms the Trial Examiner’s rulings and adopts 
his finding and conclusions. 


ORDER. 


The Board adopts the Recommended Order of the Trial 
Examiner with the modification of Provision 2(c) to read: 


“Notify the Regional Director in writing, within 10 
days from the date of this Order, what steps the Respondent 
has taken to comply herewith.’ 


Dated, Washington, D. C. 
February 7, 1962. 


Frank W. McCvutziocz, 
Chairman. 


Purr Ray Ropcers, 
Member. 


Borp Lrrpom, 
Member. 


Nationat Lasor Retations Boarp 


(Sea) 


1Jn the notice attached to the Intermediate Report as Appendix, 
the words ‘‘Decision and Order’’ are hereby substituted for the 
words ‘‘The Recommendations of a Trial Examiner,’’ and the 
following paragraph is added to the Notice: 

Employees may communicate directly with the Board’s 
Regional Office, 745 Fifth Avenue, New York 22, New York, 
Tel. No. PLaza 1-5500, if they have any question concerning 

this Notice or compliance with its provisions. 


In the event that this Order be enforced by a decree of a United 
States Court of Appeals, the words ‘‘A Decision of the United 
States Court of Appeals, Enforcing an Order’’ shall be substituted 
for the words ‘‘.A Decision and Order.’’ 
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Intermediate Report. 


BEFORE THE NaTIoNAL Lazor RELations Boarp. 
* * (Caption—2-CC-596) * * 


Doxatp R. Kiesx, Esq., for the General Counsel. 


Manysixc, Hotirxcer & SHea, by Perer P. Smirz, II, 
Esq., and Witii1am C. Fixneray, Jr., Esq., of New 
York, N. Y., for the Respondent. 


Cuartes Moos, Esq., of New York, N. Y., for the 
Charging Party. 


Before: Evcexe F. Frey, Trial Examiner. 


STATEMENT OF THE CASE. 


This proceeding, in which all parties were represented 
by counsel, was heard before me in New York, New York, 
on various dates between February 7 and March 10, 1961, 
on complaint of the General Counsel of the National Labor 
Relations Board, as amended, and answer of Building Ser- 
vice Employees International Union, Local 32-J, AFL-CIO 
(herein called Respondent or the Union) as amended. At 
the close of the hearing, General Counsel and Respondent 
made oral argument, but none of the parties have filed 
briefs with the Trial Examiner. Motions of Respondent 
to dismiss the complaint on various grounds, made during 
and at the close of the testimony, were taken under advise- 
ment and are disposed of by the findings and conclusions 
below.” 


1On March 30, 1961, the parties submitted to the Trial Exam- 
iner by letters agreed corrections of designation of certain formal 
exhibits introduced by General Counsel, and additional facts regard- 
ing proceedings instituted by the Union in Case No. 2-RC-11136 
before the National Labor Relations Board, and in Cases Nos. 
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The main issues litigated were (1) the question of 
jurisdiction; and (2) whether the Union violated Section 
8(b)(4)(i) and (ii)(B) of the National Labor Relations 
Act, as amended. 29 U. S., C., See. 151, et seq. (herein 
called the Act), by picketing two places of business operated 
in New York, New York, by Terminal Barber Shops, Inc., 
the Charging Party herein (also called Terminal) and a 
subsidiary of Terminal described below. 

Upon the entire record and from my observation of 
the witnesses on the stand, I make the following: 


Fryorncs oF Fact. 


I. The businesses of the Employers involved. 


A. The Terminal enterprise. 


Terminal is a New York corporation, with its prin- 
cipal office and place of business located in New York, 


where it is engaged in the operation of 16 barbershops 
furnishing barber and related services. Three of those 
shops, all in New York City, are involved in this case 
and are located at 120 Broadway (herein called the 120 
Broadway shop), in the Empire State Building at 350 Fifth 
Avenue (herein called the Empire State Shop), and in the 
Time and Life Building, at 111 West 50th Street (herein 


SU-34215 and SE-34078 before the New York State Labor Board. 
In accordance with the stipulations, I correct the record as follows: 
(1) General Counsel’s Exhibit No. 1 is corrected to read 
in part as follows— 
1-M General Counsel’s Motion for leave to file Amended 
Complaint 
1-N Amended Complaint 
1-0 Affidavit of Service of Motion 
1-P Respondent’s Notice of Opposition to above Motion 
1-Q Teletype of Trial Examiner granting Motion 
(2) The basic facts showing the proceedings in both repre- 
sentation proceedings noted above are accepted as stipulated 
facts, to the extent noted hereafter. 
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called the Time and Life shop). Terminal is the sole 
owner of all the stock of the following subsidiary corpora- 
tions: 


(1) Charmode Beauty Salons, Inc., a New York cor- 
poration (herein called Charmode), which operates in New 
York City two barbershops in which it furnishes barber 
and related services, and six beauty salons in which it 
furnishes hairdressing and related beauty services; the 
barbershops, which are involved herein, are located in the 
Tishman Building at 666 Fifth Avenue (herein called the 
Tishman shop), and in Grand Central Terminal, East 42nd 
Street and Vanderbilt Avenue (herein called the Grand 
Central shop). 


(2) Waldorf Products Co., Inc., a New York corporation 
(herein called Waldorf) engaged in the business of pro- 
curing barber and beauty salon supplies and related mater- 
ials and products for the use of Terminal, Charmode and 
other enterprises owned by Terminal as described below. 


(3) Terminal Barber Shops of Maryland (herein called 
Terminal Maryland), a corporation which operates a barber- 
shop in Baltimore, Maryland, where it furnishes barber 
and related services to the public. 


(4) Terminal Barber Shops of Pennsylvania (herein 
called Terminal Pennsylvania), a corporation which oper- 
ates two barbershops in Pittsburgh, Pennsylvania, where 
it furnishes the same type of services to the public as 
Terminal. 


(5) Terminal Beauty Shops, Inc. (herein called Ter- 
minal Beauty), a corporation which operates two beauty 
salons in New York City (aside from those run by Char- 
mode), where it furnishes the same type of personal services 
as the Charmode salons. 


(6) George M. Stern Beauty Salon, Inc., a corporation 
which operates one beauty salon in New York City fur- 
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nishing the same type of personal service as the Charmode 
salons.” 

Terminal is a closely owned corporation, with three or 
four stockholders and directors. Two of them are Jay 
Bauman and John R. Brown, who are also president-treas- 
urer, and executive vice president-secretary general man- 
ager, respectively, of Terminal, and who hold the same 
offices in Charmode, Terminal Maryland, Terminal Penn- 
sylvania, Waldorf, and Terminal Beauty. The principal 
office of Terminal and each subsidiary corporation is 
located at 152 West 42nd Street, New York City, New York, 
where payrolls and other records of all the corporations 
are kept and maintained by administrative and clerical 
employees of Terminal. In some past years, Terminal 
and Charmode have filed consolidated tax returns. 

In their barbershop operations, Terminal and Charmode 
employ over 300 barbers, manicurists, cashiers and floor 
managers. These corporations and Terminal Pennsylvania 
have a common labor policy with respect to their barbers 
and manicurists, who are members of Local 760, Journey- 
men Barbers, Manicurists, Hairdressers and Cosmetolo- 
gists International Union of America, which has executed 
a single collective bargaining contract with Terminal cov- 
ering all these employees in the New York and Pittsburgh 
barbershops.? There is a constant interchange of barbers, 
manicurists, other employees, and working managers among 
the barbershops and beauty salons of Terminal and Charm- 
ode. All the barbershops in New York City, Baltimore 
and Pittsburgh are advertised and known to the public as 
‘¢Terminal Barber Shops,’’ and their operations are con- 
stantly supervised and controlled by Vice President Brown, 
as general manager, and to a lesser extent by President 


2There are five or six other unnamed but inactive corporate 
subsidiaries of Terminal, which are not pertinent to the issues 
herein. 

3 Employees of Terminal Maryland in Baltimore and beauty 
salon employees of Charmode (the record does not show their num- 
ber) are not represented by unions. 
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Bauman. All employees in the Terminal and Charmode 
barbershops are covered by single master insurance pol- 
icies indemnifying said corporations against various types 
of claim. 

The record shows, and Respondent admits, that the sole 
function of Waldorf in the operation of the Terminal enter- 
prise is the procurement of materials and supplies for use 
and incidental sale by all the barbershops and at least three 
of the beauty salons; there is no substantial evidence that 
it buys products or materials for use by or resale to sources 
outside the Terminal chain. Its procurement activities are 
handled entirely from the common office of the Terminal 
enterprises noted above; it does not have employees sepa- 
rate from those of Terminal, nor does it own or operate any 
independent manufacturing, warehousing or distribution 
facility, but arranges for delivery of supplies directly to 
various barbershops or beauty salons, or for routing 
through an independent warehouse operator in a manner 
more fully described hereafter. I find that Waldorf is not 
an independent nonretail business, but merely a procure- 
ment arm or purchasing agent of the Terminal enterprise. 

In view of Terminal’s sole ownership of the subsidiary 
corporations, their common officers, directors and stock- 
holders, centralized top management and supervision, com- 
mon principal office and clerical and administrative staffs, 
the common labor policy of Terminal, Charmode and Ter- 
minal of Pennsylvania, and the interchange of employees 
and supervisory personnel among establishments of those 
corporations, I conclude and find that Terminal and its 
subsidiary corporations constitute a single integrated busi- 
ness enterprise and a single employer within the meaning 
of Section 2(2) of the Act.t 

During the year 1960, in the course of its business, 
Terminal alone performed services in New York for the 


* Morelli Brothers and Capital Transport Co., Inc., 123 NLRB 
635, 638 ; Hamilton Bros., Inc., 130 NLRB No. 30; and The Family 
Laundry, Inc., 121 NLRB 1619, 1620. 
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consuming public valued in excess of $1,400,000; including 
the business done by its Maryland and Pennsylvania sub- 
sidiaries, its gross volume was approximately $1,680,000. 
In 1959 Charmode furnished services to the public in New 
York valued in excess of $770,000, and in 1960 its gross 
volume was over $1,000,000. During 1960, the gross volume 
of business done by the Tishman, 120 Broadway, Empire 
State, Grand Central, and Time and Life barber shops of 
Terminal and Charmode was approximately $534,000. In 
the same year, the total gross volume of business performed 
by the entire Terminal enterprise (including Waldorf) 
had a value in excess of $3,000,000. Thus, the entire enter- 
prise satisfies the minimum standard set by the Board for 
assertion of jurisdiction over retail enterprises. While 
admitting this, and recognizing that the majority of the 
corporations in the Terminal family are engaged exclu- 
sively in retail business, Respondent contends that the 
entire enterprise is a combination business, involving both 
retail and nonretail operations, to the extent that the Board 
should apply its nonretail standards under its rulings in 
American Linen Supply Company, 128 NLRB No. 85, and 
New Pacific Lumber Co., 119 NLRB 1307, and that the 
$50,000 minimum nonretail standard is not satisfied by the 
facts herein, and that this standard is controlling because 
the nonretail aspects of the business exceed de minimis. 
The record shows, and Respondent admits, that during 
1960 Waldorf and Charmode had a combined direct and 
indirect inflow of materials and supplies, which were used 
only by establishments in the Terminal chain, valued at 
approximately $49,500.° As this figure falls short of the 


5 Carolina Supplies and Cement Co., 122 NLRB 88. 


6 $96,000 of this amount represents products procured directly 
from out-of-State by Adwe Laboratories, Inc., a New York City 
jobber and distributor, which are then resold and delivered to 
Charmode, after an internal double-billing and ‘‘wash sale’’ pro- 
cedure between the two corporations which does not alter the 
fact of an original direct inflow in that amount to Adwe and 
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$50,000 minimum nonretail standard, Respondent argues 
that the amount of such purchases is de minimis, when 
compared to the gross volume of business of the Terminal 
chain, and that the Board should not take jurisdiction 
herein under the cases above cited. I reject this argument. 
I have found that the Terminal family is a single employer 
and an integrated retail enterprise, for purposes of juris- 
diction, and that Waldorf’s purchasing activities directly 
implement the main retail service activities of the whole 
enterprise. It is also clear that Charmode, in its pur- 
chasing activities, performs the same function for the 
beauty salon service portion of the enterprise carried on 
in its salons. Neither Waldorf nor Charmode in this 
respect operate businesses separate and independent of the 
overall service function.’ Hence, I conclude that the Ter- 
minal enterprise is predominantly an integrated retail 
enterprise rendering services to the ultimate consumer, 
with procurement aspects only incidental to its main pur- 
pose. The Board has held that determination of juris- 
diction is based on the impact on commerce of an employer’s 
total operation, and that it will assert jurisdiction over 
this type of enterprise if the employer’s total operations 
meet either the retail or nonretail standards. Further, 
the legal jurisdiction prerequisite to application of the 
$500,000 gross annual volume retail standard is present, 
in that Terminal does business in more than one State 
through its Maryland and Pennsylvania subsidiaries, at 
least $5,000 worth of its supplies bought from whatever 


ultimate sale thereof to Charmode and delivery to its salons. Con- 
trary to Respondent’s contention at one point, I find that these 
purchases constitute indirect inflow to Charmode within the defini- 
tion of that term in Siemons Mailing Service, 122 NLRB 81, 85. 


7 There is some testimony that a small but not clearly-defined 
amount of products sold by Waldorf to sources other than the 
Terminal establishments, but this does not alter the main conclu- 
sion that Waldorf exists mainly to procure supplies for the service 
operations of the Terminal chain. 


8 Man Products, Inc., 128 NLRB No. 66; Indiana Bottled Gas 
Company, 128 NLRB No. 130. 
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source are shipped annually from New York to the Mary- 
land and Pennsylvania shops, and the total direct and 
indirect inflow of the enterprise is very little short of 
$50,000 annually. Hence its commerce operations are 
clearly not de minimis? 

Respondent also argues that only two Terminal barber- 
shops, Tishman and 120 Broadway, were picketed and 
thus affected by the labor dispute, that the gross volume 
of business done in 1960 by those shops was only $197,984, 
hence the Board should not take jurisdiction under its 
ruling in McAllister Transfer, Inc., 110 NLRB 1769, 1771, 
where it held that it would consider for jurisdictional pur- 
pose (besides the operations of the primary employer?°) 
“‘the operations of any secondary employers to the extent 
that the latter are affected by the conduct involved.’ In 
the McAllister case the Board considered the gross volume 
of business done by secondary employers at three terminals 
affected by the secondary activities and found it sufficient 
to meet the applicable standard then controlling. As will 
appear hereafter, however, the Union’s complaint about 
loss of jobs by union cleaners, which gave rise to the 
picketing, involved not only the two shops picketed, but 
also the Grand Central and Empire State shops (where 
union contractors had been terminated and the Union 
threatened Terminal with picketing), the Time and Life 
shop (where a union contractor had been terminated) 
and the Estelle Wyler Beauty Salon of Charmode (where 
the Union tried to sign up an employee of a nonunion 
cleaner). In addition, the record shows that union agents 


° Cf. Southwest Hotels, Inc., 126 NLRB 1151; Lamar Hotel, 127 
NLRB 885; Catalina Island Sightseeing Lines, 124 NLRB 813. 
In applying its standards, the Board does not compare the relative 
sizes of the retail and nonretail aspects of the employer’s oper- 
ations. T. H. Rogers Lumber Co., 117 NLRB 1732, 1733. 


10 There is no evidence that the operations of Joseph H. Todaro, 
the primary employer, meet any of the Board’s jurisdictional 
standards, 
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had between April 1960 and January 1961 solicited 
employees of Todaro and other nonunion cleaning con- 
tractors at the Tishman, Empire State, and Grand Central 
barbershops, and the Wyler Beauty Salon, to join the 
Union. It is clear from this that at least five barbershops 
and one beauty salon were involved directly or potentially 
in the dispute, as they were being cleaned by nonunion 
contractors with nonunion employees. As the gross annual 
volume of these establishments during 1960 was in excess 
of $685,000, I find that the retail business of Terminal as 
the secondary employer meets the jurisdictional standards 
set forth in the McAllister case. 

I conclude and find that Terminal and its subsidiary 
corporations are a single employer engaged in commerce 
within the meaning of Section 2(6) and (7) and 8(b) (4) 
of the Act, and that assertion of jurisdiction herein is war- 
ranted. 


B. Terminal’s cleaning problems; the connection of 
Joseph R. Todaro therewith. 


At all times mentioned herein Joseph R. Todaro (herein 
called Todaro) has been, and now is, employed by Termi- 
nal as a working manager and barber in its barbershops 
in New York City. A barber of about 25 years’ experience, 
Todaro had worked in that capacity for Terminal under 
prior and present managements from about 1935 to 1953. 
He returned to work for Terminal in March 1959 as work- 
ing manager of its Tishman shop. He was transferred 
to the Time and Life shop in the same capacity when 
that shop opened in April 1960 and has worked there 
ever since. As working manager Todaro supervises the 
operations of other employees in the shop, and works as 
a barber when not engaged in such supervision. Like 
other barbers and manicurists in the shop, he is a mem- 
ber of Local 760 of the Barbers’ Union aforesaid. As 
a barber he is paid at the rate fixed by that Union’s con- 
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tract with Terminal, and as working manager he gets 
$25 a week extra to compensate him for loss of customers, 
commissions, and tips when engaged in supervisory activ- 
ity, and $10 a week additional for services as cashier of 
the shop. 

For many years, Terminal has had many of its barber- 
shops and beauty salons, including the five involved herein, 
cleaned by contract cleaners, who did that work at night,” 
after the shops were closed to the public, with their own 
employees, at negotiated fixed monthly prices per shop. 
For some years prior to 1960, Anchor Cleaning Company 
had the cleaning contract for the 120 Broadway, Empire 
State, and Grand Central shops, while National House 
Cleaners had the contract for the Tishman shop. The 
employees of both are members of the Union. -Anchor’s 
original contract was written and was renewed periodically 
by oral extensions until it was cancelled by Terminal 
sometime in August 1960; National House Cleaners oper- 
ated only under an oral month-to-month contract until 
its cancellation in February 1960. The contracts of both 
were terminated by Terminal at the four above shops 
because of unsatisfactory work and exhorbitant prices for 
the amount of work being done. However, National still 
cleans two other Terminal shops located in hotels, where 
it cleans the entire building under contract with the hotel 
management; Terminal pays for the shop cleaning in its 
rent to one hotel, and pays National directly at the other 
location. Respondent does not question that Anchor, 
National and prior contract cleaners were independent con- 
tractors. 


11 This is a fixed weekly base pay, plus commissions of 50 per- 
cent of all gross weekly business over a fixed amount handled by 
him. 

12 The contract cleaning is distinct from incidental on-the-spot 
daytime cleaning performed by concessionaires in some shops, for 
which they are paid small fixed amounts weekly from the petty-cash 
funds of the shops. 
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When National’s contract was terminated, an individual 
named George (last name unknown) was given the work 
at the Tishman shop upon recommendation by the ‘‘brush 
boy’? concessionaire in that shop to Todaro, its manager. 
Todaro interviewed George, discussed price, told him what 
had to be done, and, after making a favorable recom- 
mendation to General Manager Brown, was authorized to 
hire George. This cleaner did the the work for about a 
month, during which time he was not covered by any of the 
master insurance policies covering Terminal employees,”* 
did his work at night, and was not supervised in its per- 
formance by Todaro or any other Terminal official, super- 
visors or employee; as part of his job as manager, Todaro 
inspected the shop daily before it opened to see if it was 
cleaned properly; if it was not clean, Todaro would tell 
George about it when he came in that evening. George’s 
contract was terminated at the end of March 1960, by 
mutual agreement between him and Todaro because he was 
unable to handle the nightwork properly after handling 
another day job. 

Again on recommendation of the Tishman brush boy, 
Todaro interviewed one Sam Goddard, who was cleaning 
other establishments under the name of Sam’s Cleaning 
Service, and, after some negotiation and on authority from 
Brown, made a contract with him to clean the Tishman shop 
for $100 a month, and the Time and Life shop for $150 a 
month after it opened. About the same time, Brown himself 
negotiated with Goddard an extension of the contract to 
include the Estelle Wyler Beauty Salon at $220 a month. 
Goddard was paid by Terminal for two shops and by Char- 
mode for Wyler. He hired and supervised his own employ- 
ees, and received no supervision from Terminal except 
admonitions about poor work from Brown whenever the lat- 
ter got complaints from shop managers. Terminal cancelled 


13 The classifications covered were barbers, manicurists, cashiers, 
hair dressers, and floor managers. Concessionaires, including shine 
boys and brush boys, are not covered. 
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Goddard’s contract at the three shops for poor work at the 
end of June 1960. 

While Goddard had the cleaning contract, he tried to 
interest Todaro in going into partnership with him in the 
cleaning business, but was unsuccessful for reasons dis- 
cussed hereafter. After Goddard’s contract was cancelled, 
Todaro asked Brown for a chance to clean the three shops, 
claiming he could do the work properly. He quoted prices 
higher than those paid to Goddard but, after negotiation 
with Brown, agreed to clean the shops at the same price 
as Goddard, and an oral contract was made on that basis. 
Todaro started to clean the three shops July 1, 1960. After 
the Anchor contract on the Grand Central, Empire State 
and 120 Broadway shops was cancelled, Terminal extended 
Todaro’s contract on September 1st to include those shops. 
Todaro’s contract on the Wyler Salon was cancelled at the 
end of August, 1960, for unsatisfactory work; that location 
was given to another contractor who was procured by Miss 
Wyler, then part owner of the shop. Just before Christmas, 
1960, Todaro’s contract was cancelled at 120 Broadway for 
unsatisfactory work; Terminal at once made a contract for 
that shop with James Moore, a porter who cleans the bank 
in the building in which the shop is located; Moore cleans 
that shop with the aid of one employee, and gets $180 a 
month for his work, paid at the rate of $45 a week in cash 
out of the petty-cash fund of that shop. At the time of the 
hearing, Todaro was still cleaning the Time and Life, 
Empire State, Tishman and Grand Central shops, with a 
work force of two employees. 


C. The picketing. 


After cancellation of the National and Anchor contracts, 
Donald F. Mumm, business agent of the Union, had several 
personal and telephone conversations with President Bau- 
man, Vice President Brown, and Todaro, between March 
and October 1960, about the cancellations, in which he com- 
plained that Terminal had thereby deprived union cleaners 
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of jobs, and sought to persuade it to reinstate these con- 
tractors or make contracts with other union cleaners, so 
that members of the Union would have work. His discus- 
sions with Terminal will be considered in detail later. On 
August 11, 1960, the Union sent Terminal a letter, advising 
that it had received notice of the cancellation of the Anchor 
contract, complaining on the basis of an alleged talk with 
Brown of that date that Terminal intended to displace 
union members with its own employees to clean its shops, 
and advising that after Labor Day, ‘‘if our members have 
not been reinstated to their jobs in the above locations 
(citing Empire State, 120 Broadway and Grand Central 
shops) the Union will picket these premises.’? Terminal 
replied by letter of September 6, admitting that as of 
September Ist ‘‘a change has been made for economic rea- 
sons in the arrangements for cleaning services at several 
of our shops,’’ but denying that Terminal would use its own 
employees for this work, and stating that at each location 
affected the cleaning employees ‘‘will be hired by a firm 
which is separate and distinct from our organization.’’ 

The Union began to picket the Tishman shop on Novem- 
ber 2, 1960, and the 120 Broadway Shop on November 14, 
1960, with union members who were apparently not employ- 
ees of Terminal or Todaro. The picketing continued until 
November 28, 1960, since which date Respondent has 
abstained under an agreement that there would be no picket- 
ing during the pendency of this case. At each shop the 
picketing was conducted by one picket at the street entrance 
to the main building which gave access by a stairway to a 
lower level or subarcade on which the Terminal shop was 
located. The picket carried a sign with wording on it sub- 
stantially as follows: 


Office Cleaners Union on strike. Terminal Barber 
Shop, 666 Fifth Avenue," has displaced Local 32-J 


4 This address was on the sign at the Tishman shop; the sign 
at 120 Broadway had that address on it. 
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members by hiring non-union employees. Help us 
gain better conditions. Local 32-J, Building Service 
Employees International Union, affiliated with 
AFL-CIO, 250 West 57 Street, Circle 6-0800. 


The picketing was carried on only during the daylight hours 
when the barbershops were serving the public; there was 
no picketing after business hours when cleaning personnel 
were at work. As the Terminal barbershop was the only 
one in the main building at each address, it is clear that 
the picketing and signs were directed at the Terminal shops. 


D. The issues. 


The question of the legality or illegality of the picketing 
requires a determination of the exact status of Todaro 
under his cleaning arrangement with Terminal. General 
Counsel contends that he is an independent contractor of 
that work, whose employees the Union was trying to organ- 
ize, and hence was the primary employer, and that the pic- 
keting was illegal because its objective was to compel 
Terminal, a secondary employer, to cease doing business 
with Todaro and resume contractual relations with cleaning 
firms whose employees were members of the Union. 
Respondent argues Terminal was the sole, and thus the 
primary, employer with whom the Union had a dispute, in 
that the Union was trying to persuade Terminal to cease 
cleaning its shops with its own employees who operated 
under the supervision of Todaro, as agent of Terminal, 
that Todaro was not an “employer”? or ‘‘person’’ within 
the meaning of the Act, hence the picketing of Terminal for 
the above purpose was legal, protected activity. 


1. The status of Todaro. 


In determining whether an individual is an employee or 
an independent contractor, the Board applies the ‘‘right 
of control’? test: Where the person for whom services are 
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performed retains the right to control the manner and 
means by which the desired result is to be accomplished, 
the relationship is one of employment; but where control 
is reserved only as to the result sought, the relationship is 
that of an independent contractor. The resolution of this 
question depends on the facts of each case, and no one 
factor is determinative. Lindsay Newspapers, Inc., 130 
NLRB No. 74. However, the Board has recognized that 
certain factors may have more significance than others, 
such as (1) the opportunity of the individual for profit or 
loss based on his own efforts, (2) his power to determine 
his own wages, those of his employees, and other terms 
and conditions of operation, (3) his method of compensa- 
tion, and (4) the lack or extent of detailed control by the 
alleged employer over the individual’s method of opera- 
tion. Smith’s Van & Transport Company, Inc., 126 NLRB 
1059, 1060 (footnote 2, citing U. S. v. Silk, etc., 331 U. S 
704, 716, 719) ; La Prensa, Inc., 131 NLRB No. 73. 

Applying these principles, the record contains various 
factors which support the conclusion that Todaro was an 
independent contractor: 


(a) Prior to its arrangement with Todaro, Terminal 
had always had the major, nighttime cleaning of its shops 
performed by independent contractors; there is no proof 
that it had ever directly hired or used its own employees 
for that purpose. This establishes a significant pattern. 


5 ““George,”’ the cleaner at Tishman for a month, comes closest 
to an employee status, in that he did the work alone, did not 
have any work force of employees, and there is no proof to show 
how or where he secured his working equipment. However, he 
Was not covered by any of Terminal’s insurance policies, and he 
worked without supervision from Terminal at night, after he had 
been told at the outset the nature and scope of the work to be 
done. There is no evidence of Terminal’s exercise of any control 
over his method of operation, but only over the end result of 
his labors. 

The concessionaires who handled incidental daytime cleaning 
are independent contractors who pay rent for their concessions 
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(b) Terminal adhered to this pattern in dealing with 
Todaro. Although he was at all times a supervisory 
employee of Terminal in the operation of barbershops, and 
had had experience in negotiating cleaning contracts with 
“‘George’’ and Goddard for his employer, Terminal did 
not initiate the cleaning arrangement with him. After 
four previous contractors had proven unsatisfactory, Todaro 
brought it up by proposing to Brown that he be given a 
chance to do the work. This was consistent with Todaro’s 
past endeavors as a small businessman or entrepreneur. 
After long service with Terminal, he left it in 1953 to try 
his hand at various business ventures, such as selling 
special eyeglasses to theaters for audiences viewing 
3-dimensional films, running concessions on a steamship 
for 3 years, and managing another barbershop for a time. 
In the past he had also run a family corporation engaged 
in distribution of perfumes. As manager of two Terminal 
shops, he knew the type and scope of cleaning work required 
in them, the standards of cleanliness demanded by Terminal, 
and the deficiencies of prior contractors in cleaning both 
shops. During Goddard’s contract, he also learned about 
the financial and other problems involved in contract clean- 
ing when he examined Goddard’s books in considering the 
latter’s proposal that they become partners. It is a rea- 
sonable inference that his enterprising nature, past business 
background and personal knowledge of the cleaning work 
and its problems combined to induce him to try his hand 
at that work; hence, his proposal and negotiation of the 
deal with Terminal. In reaching agreement, the parties 
apparently dealt at arms-length, for Brown did not at once 
at a percentage of their gross intake, which is handled for them 
by the shop manager or cashier. They are paid separate com- 
pensation weekly for cleaning jobs out of the shop petty-cash 
fund. Most of them work under oral arrangements, but a few 
of long standing, with several employees working for them, have 
written contracts with Terminal. Those with several employees 


carry insurance covering them. Concessionaires buy their own 
equipment, and hire their own employees. 
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accept Todaro’s proposal, but stipulated that the work must 
be done properly and that the ‘‘price be right’’; it was only 
after they had haggled over price, and Todaro had reduced 
his figures to Goddard’s prices, that Brown recommended, 
and Bauman approved, the deal. The final agreement was 
oral and informal, on a month-to-month basis, like the last 
contracts with Anchor, National, ‘‘George’’ and Goddard. 


(ec) Todaro’s oral arrangement was silent about the 
identity or number of employees he would use. In per- 
forming his contract he hired and supervised his own 
employees, without suggestion or control from Terminal. 
Up to the hearing, he had hired and employed for various 
periods eight persons: none of them had ever been employ- 
ees of Terminal; four of them have been concessionaires, 
or employees of concessionaires, in the Tishman and Time 
and Life shops, whom Todaro hired when they applied for 
the nightwork in order to make extra money; the other four 
came from outside sources. At the time of the hearing 
Todaro had two employees: Robert Benjamin, concession- 
aire at the Time and Life shop, who cleans only that shop, 
and Fred Galloway, who handles the other three shops. 
Todaro usually gives his employees suggestions about their 
work when they come into the shop about 6 p. m., while he 
is finishing up his work as manager; otherwise, they work 
alone and without specific supervision during the night. No 
Terminal officer observes or supervises them in their work; 
at most, the shop managers check the results of their work 
when they inspect the shop each morning to see that it is 
ready for business; Brown notes the condition of each 
shop during his weekly visit to inspect its general operation; 
Bauman usually does the same whenever he visits a shop 
less frequently for business reasons. Any unclean condi- 
tions noted by these officials are reported to the contractor 
for attention, either directly by Brown or through the 
manager. These inspections of the results of cleaning 
oceur during the day, either before or during operating 
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hours, never at night.1° In this respect, Terminal exercised 
no more supervision over Todaro, Moore and the Wyler 
Salon cleaner than it had over Anchor, National, ‘‘George’’ 
or Goddard."* 


(d) Todaro pays his employees by checks drawn on his 
personal bank account. 


(ec) Todaro keeps separate payroll and other records 
for his employees, which were set up and are maintained 
by his personal accountant at his expense. He has procured 
the usual withholding statements for Federal income tax 
purposes from employees, has paid social security taxes for 
them, and made the requisite periodic reports and accom- 
panying payments to the Federal Government under the 
Federal Insurance Contributions Act, and to New York 
State under the New York Unemployment Insurance Laws. 


(f) Todaro procured at his own expense general liability 


and workmen’s compensation insurance policies covering 
his cleaning operations as a contractor, at the insistence 


76 Once or twice a year, Brown conducts a barbers’ trainine 
school at one of the shops during evening hours. but he has never 
taken these occasions to supervise the work of cleaners who might 
happen to be working there at the time. 


Tt is true, as Respondent argues, that the cleaning work is 
simple, so that the cleaners require no actual supervision of their 
labors during the night. and the only feasible supervision is the 
daily examination of their work by shop managers or other 
Terminal officials. Respondent contends that since this examina- 
tion is done by managers including Todaro, as part of their 
managerial duties, the only control of which the cleaners are 
susceptible is in fact exercised directly by Terminal. But this 
argument ignores the fact that the daily examination covered 
only the extent of the cleanliness, or the end result of the cleaners’ 
work; if it is found below standard, the complaints are sent to 
Todaro, as the contractor, for attention. not to the cleaners 
involved, and he alone talks to his employees about it. There is 
no proof that Terminal officials talked to the cleaners about it, 
or ever attempted or even suggested discipline for them. or 
methods of correction of their work methods; the only control 
Terminal exercised was over Todaro, as the contractor, through 
partial termination of his contract. 
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of Brown and on advice of his own accountant.** The Ter- 
minal master policies have never covered any of his cleaning 
employees, but only the four or five classifications of Ter- 
minal employees who work in the barbershops and beauty 
salons during the day. 


(g) Todaro buys his own cleaning materials and equip- 
ment for his employees. 


(h) Todaro is paid a flat monthly price for cleaning 
each shop, which was negotiated with Terminal at the outset 
for at least three shops. The payments are made on sep- 
arate bills for each shop submitted by him monthly. This 
is a normal indicium of an independent contract relation- 
ship, and is all the more significant because it contrasts 
with, and has no apparent relationship to, Todaro’s com- 
pensation as a barber and working manager which is paid 
weekly and varies in accordance with the volume of shop 
business and the amount thereof which Todaro handles 
personally. 


(i) During performance of the contract, Todaro and 
Terminal dealt at arms-length. Terminal’s complete lack 


18 His general liability policy covers hazards in ‘‘building- 
operations by contractors (not owners, lessees or managing 
agents) ’’ and provides that it “‘does not apply except in connec- 
tion with the conduct of a business of which the named insured 
is the sole owner.’’ His workmen’s compensation policy classifies 
the operation covered as ‘‘building service contractor.’’ In view 
of these provisions, there is no real significance in a statement in 
a binder sent Todaro about September 6, 1960, that ‘‘We under- 
stand that the employees which you engage will be those of Ter- 
minal,’’ particularly since the record shows that Todaro never 
used any Terminal employees for the cleaning, and Todaro 
explained that after he requested coverage from the insurance 
broker, an insurance engineer interviewed him to learn the type 
of work and locations involved, and Todaro told him he hoped to 
use bootblacks who were employees of concessionaires in the 
various shops, and in fact had a few already working for him. 
It is inferable from this that the engineer, and probably the 
broker, assumed erroneously that bootblacks were Terminal 
employees. 
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of contact with his employees has already been noted. On 
one occasion Brown refused to rent or buy a waxing machine 
for Todaro, leaving him to his own resources in that respect. 
After stating its initial requirement that Todaro procure 
insurance covering his cleaning operation and employees, 
Terminal did not follow up to see that he got proper and 
prompt coverage, nor did it criticize or penalize him in any 
way because he did not procure ‘‘binder’’ coverage until 
September Ist, or because his policies were effective only 
from October Ist. After several warnings from Brown 
that the 120 Broadway shop was not being cleaned properly, 
Terminal did not observe his employees to discover the 
reason, or suggest or demand their discharge or other dis- 
cipline, or particular corrections in his cleaning methods; 
it merely terminated his contract there for poor work. It 
took the same action at the Wyler Salon when his perform- 
ance failed there. However, it continued his contract at 
other shops where his performance was satisfactory. Aside 
from the partial termination of his contract and propor- 
tionate loss of contract price, his deficiencies at two shops 
had no effect on his continuance or compensation as a serv- 
ice and supervisory employee in the Time and Life shop. 
This circumstance alone negates the argument of Respond- 
ent that Terminal in fact exercised complete control over 
Todaro in all his relationships with Terminal, through its 
power of terminating his cleaning contract at will, and 
renders Butler Brothers v. N. L. R. B., 1384 F. 2d 981 
(C. A. 7), cited by Respondent, inapposite on the facts. 


Certain factors are consistent with the claim that Todaro 
was operating the cleaning business as an agent or employee 
of Terminal: 


(1) He operated the business from the Time and Life 
Shop, where he received business mail, often used Terminal 
shop funds to cash checks of cleaning employees, used Ter- 
minal employment application forms when interviewing 
and hiring these employees, and procured business insur- 
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ance through the Terminal insurance broker. That Ter- 
minal allowed him to use the shop as his office is not of 
major significance, however, because this clearly benefited 
Terminal as much as Todaro, in that Terminal officials 
and managers could reach him there readily to register 
complaints about the cleaning. There is no proof that 
handling of the cleaning business there during business 
hours interfered at all with his duties as barber or working 
manager.” As he used Terminal employment application 
blanks without knowledge of Terminal officers, this was 
obviously a ‘“‘liberty’? he took with Terminal property, 
inferably for the sake of convenience and to save some 
expense. Since he used them regularly to record data about 
applicants for barber and manicurist positions, it does not 
seem unusual that he used a few of the forms for his clean- 
ing employees. In any event, he used so few that their cost 
to Terminal must have been trivial. Nor was his use of the 
Terminal insurance broker of great significance: When he 
learned he had to carry his own insurance, he asked a Ter- 
minal official to suggest a broker, and was referred to the 
Terminal broker. His resort to that individual was also a 
convenient and natural choice, as we can infer that he felt 
a broker used by his employer would be reliable. Hence, 
this is far from substantial proof that Terminal was super- 
vising his method of operation.”° His use of Terminal funds 
to eash his employees’ checks was another ‘‘liberty’’ he 
took with Terminal property; it was unknown personally 


19 See La Prensa, Inc., 131 NURB No. 73. where a photographer 
was considered an independent contractor, although his agreement 
with a newspaper specifically contemplated his use of the news- 
paper’s property in connection with his work. 

Nor is it surprising that, as a small business man with a gross 
volume of business of only about $11,000 annually at its peak and 
reduced to $6,000 at the time of the hearing, Todaro would try 
to economize by avoiding the rental of a separate office with all 
its attendant present-day expenses. 

20 There is no proof that Terminal directed or suggested that 
he keep separate books and records for cleaning employees, or 
hire his own accountant. 
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to Bauman or Brown and violated a Terminal rule and 
policy against use of petty cash for cashing personal checks. 
However, shop managers honored this rule more in the 
breach than the observance, by cashing checks for known 
and trusted customers, without apparent criticism from 
Terminal. I am satisfied that Todaro ‘‘stretched’’ the 
breach a bit more to accommodate his employees, but only 
when they came for their checks after banking hours; other- 
wise they cash their checks at the bank. When he cashed 
them, however, Terminal did not lose money thereby, for 
he substituted his personal check, endorsed by the payee, 
for the cash, and deposited it with shop receipts in the 
Terminal account in the same bank where he has his account. 
Thus, he pledged his personal credit in lieu of cash in part 
of Terminal’s assets; there is no proof that his checks ever 
‘‘hounced’’ for lack of funds. At most the above practices 
indicate that Terminal did not keep close watch on Todaro’s 
method of running his cleaning business, and was perhaps 
lax in checking on him when he took liberties with its cash 
and minor property items. While this might be the leniency 
which an employer would exercise in the ease of a trusted 
employee, it is more significant, in contrast, that when he 
tried to persuade Terminal to buy or rent cleaning equip- 
ment for him, it refused to go beyond its contract terms. 
Thus, he was left to his own devices in the method of run- 
ning the cleaning business. Terminal’s leniency also hich- 
lights the contrasting fact that it was prompt to criticize 
him whenever he fell down on the cleaning of a shop, and 
even went so far as to terminate his contract at two shops 
when his performance there continued unsatisfactory—but 
without affecting, however, his employee status as barber 
and working manager. 


(2) Todaro’s negotiation of the cleaning contracts with 
‘“‘George’’ and Goddard, and his daily inspection of his 
own shop for cleanliness, were part of his duty as shop 
manager, and are some indication that in one sense his 
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control and supervision of the cleaning employees over- 
lapped with his managerial duties, at least in his own shop. 
However, as his contract operations involved substantial 
labor and material costs for work in four or more shops, 
which could not possibly have been contemplated as coming 
within the $25 a week he received as working manager of 
one shop, I consider the overlap as to one shop of no signifi- 
cance in establishing him as a mere employee in respect of 
the cleaning work. Nor was his incidental duty of negotiat- 
ing prior contracts of any significance, for that was appar- 
ently a convenient practice of Terminal: Todaro was 
assigned the additional duty of negotiating the cleaning 
contract for his shop, just as the manager of 120 Broadway 
made the contract with Moore, and the part owner of the 
Wyler salon made a contract there with another individual, 
after Todaro lost both locations. 


(3) The record shows that, after the Union began 
picketing, Todaro and Bauman conferred and agreed on a 
course of procedure vis-a-vis the Union which depended 
upon the effect of the picketing on the Terminal business; 
i.e., if the picketing affected business at the shops picketed, 
or in the buildings in which they were located, Todaro’s 
employees would have to join the Union, and he would 
have to sign a contract with it, in which event his contract 
price would be adjusted to take care of any additional cost 
to him entailed thereby. This was agreement on a common 
labor policy, which is usually a significant indication of 
an employer-employee relationship, or of a ‘‘single 
employer’’ status where two or more separate employers 
are involved. This was an ad hoc policy, which arose 
solely from the picketing. When Todaro negotiated his 
contract with Terminal in June, there was no discussion 
between him and Brown or Bauman about the Union or 
the question of his employees joining the Union. They did 
not discuss that topic until shortly after the picketing 
started, when they made the agreement noted above. 
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Although they concurred in it, I think it was largely 
dictated by Bauman, despite his testimony to the contrary. 
Todaro was not hostile to the Union or averse to signing 
a contract with it, if that became necessary. He was a 
union man of long standing. As will appear below, he 
sympathized with Mumm when the latter first complained 
about loss of union jobs involved in the termination of 
the National contract, and after discussions with Mumm, 
Todaro even tried on his own initiative to find another union 
contractor as a substitute for National. In June he 
explored the costs of a union contract while considering 
Goddard’s invitation to buy into the latter’s cleaning 
business. When the picketing started, Todaro was worried 
about it, and in an early conference in November told 
Bauman that his brother had advised him to sign up with 
the Union, that he felt the picketing might affect the 
Terminal business and his contract adversely, so that his 
employees might have to join the Union, and he might 
have to sign a union contract and pay union rates and other 
benefits, and the added cost would have to be reflected in 
his contract price to Terminal. Bauman admitted this 
might be necessary, and said it could be worked out. How- 
ever, he outlined and controlled the strategy thereafter, 
for he told Todaro not to worry, but to ‘‘stand by,’’ to 
‘¢;wait and see’? what the Barbers’ Union might do about 
Todaro’s cleaning contract and the employees of National 
(who still cleaned other Terminal shops) would do about 
the picketing, and how it would affect the shops, and that 
he (Bauman) would have his attorney take care of it, and 
would advise Todaro if the situation became serious. 
Bauman testified that he recognized two possibilities: if 
the picketing had an adverse effect on Terminal’s business, 
he could get the pickets removed only if Todaro’s workers 
joined the Union, or ‘‘we get a union contractor to perform 
these duties, as we had before’’; however, he hoped the 
decision would not have to be made, that the situation 
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could ‘‘continue as is, and we are not making changes 
until we were forced to.’? When it appeared that the 
picketing was not affecting the shops’ business, Bauman 
advised Todaro that Terminal was satisfied to ‘‘let matters 
stand as they are,’’ to which Todaro agreed, and neither 
party did anything about changing the basic contract terms 
nor did Todaro take action toward signing a contract with 
the Union covering the cleaners. Although Todaro testi- 
fied that he was still willing to sign up with the Union, 
but had not done so because he did not have enough clean- 
ing work to make it feasible, I am satisfied that the ‘‘feasi- 
bility’’ of that step was controlled largely by Terminal’s 
decision whether it would be willing to adjust Todaro’s 
contract to take care of the added expense of operating 
under a union contract. It is also noteworthy that, in 
formulating the joint labor policy at the outset, Bauman 
relied upon the advice of Attorney Charles Moos, assistant 
secretary of Terminal and Charmode and legal advisor to 
the Terminal enterprise on labor relations. Shortly after 
the picketing started, Bauman brought Moos to a confer- 
ence with Todaro, where Moos learned of Todaro’s prev- 
jous contacts with the Union, advised that he considered 
the picketing a secondary boycott, and said he would take 
eare of it by filing a charge with the Board. Todaro con- 
curred in this. Bauman then told Todaro to leave the matter 
in Moos’ hands. Later, Todaro hired Moos to represent 
him before the New York State Labor Board when the 
Union filed a representation petition with that agency; 
Moos also represented Terminal’s ‘‘interests’’? in that 
proceeding. 

Insofar as the joint labor policy took into account the 
possible financial impact upon the parties of the picketing 
and, in turn, the contingency that Todaro might have to 
sign a union contract, it affords some support for Respond- 
ent’s contention that the deal with Todaro was merely 
a subterfuge which grew out of Terminal’s desire to avoid 
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further dealing with union contractors. It is true that, 
ever since its cancellations of National and Anchor due 
to high prices for poor work, Terminal has tried to get 
the shops cleaning done at the lowest possible price. But 
this legitimate economic motive has governed Terminal’s 
conduct throughout, even when it negotiated with Con- 
tractor Moore after partial termination of Todaro’s con- 
tract. We can infer from its experiences with Goddard, 
Todaro and Moore that Terminal has concluded it can 
get the work done cheaper with nonunion contractors, but 
since there is no serious contention that Goddard and 
Moore were other than independent contractors, I cannot 
believe that Terminal deliberately set up Todaro in the 
cleaning business, with the mere facade of an entrepreneur, 
with the discriminatory motive of avoiding any dealing 
with the Union or use of union labor, particularly where it 
has throughout had apparent amicable relations with 
another labor organization representing most of its 
employees, and there is no proof at all that it has been gen- 
erally or specifically hostile to unions. I therefore reject 
the subterfuge argument as without support in fact. 
There is no question that in this case Todaro has been 
wearing ‘‘two hats,’’ one as an employee of Terminal in 
the usual sense, the other as the contract cleaner. This 
fact alone has caused me to set forth a detailed and careful 
analysis of all the pertinent aspects of the dealings and 
relations between the two. However, after careful 
appraisal of all pertinent facts and circumstances, pro and 
con, 1 am convinced that the factors indicating an independ- 
ent contractor status outweigh, both in number and relative 
significance, those which would support the view that 
Todaro was still a Terminal employee in handling the 
cleaning work. I conclude and find that in respect of that 
operation Todaro was and is an independent contractor, 
not an employee of Terminal, and that his contractual 
arrangement with Terminal made him an ‘‘employer,’’ 
and a ‘‘person’’ with whom Terminal was ‘‘doing business,’ 
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within the meaning of Section 2(1) and 8(b) (4) of the 
Act.## 


2. The Union’s Objective 


In March and April 1960, shortly after Terminal can- 
celled the National contract at the Tishman shop, Business 
Agent Mumm complained to Bauman and Brown that the 
cancellation put union cleaners out of work, and suggested 
that Terminal try another union contractor from a list 
kept by the Union. Bauman told Mumm why National had 
been terminated but, aside from discussions with National 
when it tried to persuade Terminal to reinstate its contract, 
he made no attempt to engage another union cleaner; 
instead Terminal contracted with ‘“‘George’? and Sam 
Goddard in turn to handle the Tishman and other shops as 
found above. When Mumm first visited the Tishman shop 
in March to find out who was cleaning it, Todaro told him a 
nonunion contractor was doing it, and that in his opinion 
National had been terminated because the business at that 
shop was falling off. When Mumm complained about the 
cancellation, Todaro replied that he would like to see union 
men doing the work again, but he could do nothing about 
it as he was only the manager; however, he would discuss it 
with Brown. When Mumm suggested to Todaro that Ter- 
minal should try another union contractor, Todaro was 
receptive and on his own initiative contacted other union 
contractors on the list furnished to him by Mumm, but found 
their prices were so high that he did not attempt to talk to 
Bauman or Brown about it. When Mumm again contacted 
Todaro in April and May to find out if Terminal had 
decided on a union contractor, Todaro told him the results 
of his use of the Union’s list. Goddard was cleaning the 


21 See cases cited above, and also Nelson-Ricks Creamery Com- 
pany, 89 NLRB 204, 206; Duane’s Miami Corporation, 119 NLRB 
1331, 1334, 1335. For the reasons cited above, I also reject Respond- 
ent’s argument that Terminal and Todaro were in fact or law 
joint employers of the cleaning personnel. 
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Tishman and Time and Life shops at the time, and in one 
of their talks in this period Todaro told Mumm that he 
thought he had a solution, as there was a possibility that 
he might ‘‘back’’? Goddard in his cleaning business, but that 
if he did, he wanted Goddard to have a contract with the 
Union. He said he had examined Goddard’s books and 
felt that Goddard was not in ‘‘very good shape’’ then, that 
he (Todaro) did not have much to invest, so he wanted to 
find out from Mumm what it would cost Goddard and him 
to operate under a contract with the Union. Mumm told him 
generally what financial obligations a contract involved, in 
payment of union wages, periodic payments into workers’ 
welfare and pension funds, and other benefits. He explained 
that another business agent, Joseph J. Baumann, in charge 
of contract matters, could give Todaro the exact figures and 
procedure for securing a union contract, which was a stand- 
ard form for all contractors. Todaro got the impression 
from Mumm’s remarks that a union contract would involve 
an outlay of about $15,000, so he asked Mumm if he could 
have his cleaners join the Union, and he could sign the 
regular union contract, but pay his workers only the union 
wage (without making the other contract payments) for a 
while until the business ‘‘got on its feet.’”?” Mumm rejected 
that idea, saying there were no ‘‘halves,’’ that Todaro 
would have to ‘‘go all the way or not at all.’’ Todaro replied 
that Mumm was not being very helpful, and that he 
(Todaro) would have to see Baumann personally. In 
August, the Union sent Terminal the letter cited above, 
threatening to picket the shops where union members had 
lost jobs as a result of termination of the Anchor contract. 
In September or early October, while Todaro had the clean- 
ing contract, Mumm complained to Todaro about the amount 


72In April or May, Goddard offered Todaro a half-interest in 
his business for $2,500, which Todaro turned down after examin- 
ing Goddard’s books and equipment. In their discussions, they 
considered the financial impact of signing a contract with the 
Union, as Todaro, being a union man, wanted to avoid any trouble 
with that organization. 
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of work he had taken away from union cleaners. Todaro 
told him that he (Todaro) was a good ‘‘union’’ man, having 
been in the Barbers’ Union many years, that he wanted no 
trouble with that union or Respondent Union, and was still 
interested in getting a contract with Respondent, and asked 
Mumm to arrange a conference for him with a union repre- 
sentative to talk about it. Mumm referred him to Baumann. 
Shortly after, Todaro conferred with Baumann who 
explained the procedure for signing up with the Union and 
gave him a sample ‘‘independent contract’? form. Todaro 
has never signed a contract with the Union, but has never 
specifically refused to do so. He explained credibly on cross- 
examination that he conferred with Baumann to find out 
what conditions he had to meet in signing up with the Union, 
so that he could discuss them with his accountant to deter- 
mine if he could make a contract rate with Terminal which 
would permit him to operate under a union contract and still 
run the business profitably; if the conditions would not 
permit a profit, he would not sign up with the Union, but if 
he could get a price increase from Terminal to meet those 
conditions, he intended to sign a union contract. Since the 
picketing in November, Todaro and the Union have had no 
further discussions about a contract. 

It is clear from the above facts that after cancellation 
of the National and Anchor contracts, the Union tried for 
about 7 months to persuade Terminal to use union contrac- 
tors and union members to clean the five shops in question. 
At the same time, however, it made efforts to organize the 
nonunion cleaners who followed National and Anchor. As 
early as April 1960, Mumm in the course of his investigation 
of the contract cancellations,** learned from Todaro that 
Goddard, a nonunion contractor, was cleaning the Tishman 


23 His duties involve handling of situations where union con- 
tractors are changed on a job, where a union contractor is replaced 
by a nonunion cleaner, or by employees of the user of the clean- 
ing services, and soliciting nonunion workers in the latter situa- 
tions to join the Union. 
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and at least one other shop, and in June a union agent signed 
up one of Goddard’s employees at the Estelle Wyler Salon. 
From September 1960, through January 1961, the Union 
solicited at least eight cleaning personnel, and signed up 
four or five of those it found working in the ‘‘cancelled’’ 
shops. On the basis of what it learned from them and 
Todaro himself about the circumstances of their hiring and 
who supervised their work, the Union field a petition on 
January 6, 1961, with the New York State Labor Relations 
Board seeking an investigation and certification of bargain- 
ing representative under New York State Law. The petition 
named Todaro as the employer of about five employees in 
the ‘‘cleaning and maintenance’’ business, listed the types 
of employees as ‘‘cleaning women, porters and waxers,”’ 
and the locations of employment as the addresses of the 
Tishman, Grand Central and Empire State shops.** In 
February 1961, the Union sought a formal hearing in the 
State Board ease, but after the close of the hearings herein 
was allowed by that agency to withdraw its petitions with- 
out prejudice.* I find from these facts that both before, 


* Although Mumm testified that some of the cleaning per- 
sonnel he interviewed could not say who their employer was, he 
admitted that most of them said they had been hired by Todaro, 
that Todaro was their ‘‘boss’’ in the cleaning, and that the Union 
named Todaro as the employer in the State proceeding because 
Todaro had said he was doing the cleaning ‘‘on his own behalf.’’ 
Terminal had written the Union in September that the cleaning 
would be done by an independent contractor, and ‘‘evervbody 
kept insisting that Joe Todaro—everybody claimed Joe. If Joe is 
the man, then we will file Joe Todaro.”’ 


*5On December 2, 1960, the Union also filed a renresentation 
petition with the Second Regional Office of the National Labor 
Relations Board in Case No. 2-RC-11158, in which it named Ter- 
minal and/or Todaro as the employer. On later application. the 
Regional Director for the Second Region on December 16. 1960, 
permitted the Union to withdraw its petition without prejudice. 
Except as noted above. I make no findings regarding the cir- 
cumstances of Respondent’s action in both State and Federal pro- 
ceedings as set forth in its letter of March 27, 1961. to the Trial 
Examiner. I hereby admit in evidence, for the limited purpose 
indicated by the above facts, copy of letter dated March 24, 1961, 
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during and since the November picketing the Union has 
carried on the usual type of campaign to organize the clean- 
ing employees and to be officially recognized as their bar- 
gaining representative. Ido not consider the Union’s inves- 
tigation of the cleaners’ status vis-a-vis Todaro and the 
action it took in both representation proceedings on the 
basis thereof as conclusive evidence, or even an admission 
against interest, to show that Todaro was and now is the 
employer, since there is no proof that the Union had access 
to all the facts and records adduced herein which have 
formed the basis of my conclusion as to his employer status. 
However, the Union’s activities in this respect clearly show 
that it was at all times taking a two-pronged approach 
designed to secure the cleaning work for its members: 
While trying to persuade Terminal to use union contractors, 
it was also trying to organize the nonunion workers who 
had taken the place of union members employed by the ter- 
minated union contractors. 

Both lines of activity had a single overall purpose: the 
use of members of the Union to clean Terminal shops. 
However, I am satisfied and find that the Union’s main line 
of procedure toward this objective was to cause Terminal 
to use approved union contractors from its existing list; 
the organization of Todaro’s cleaning employees was only 
a secondary auxiliary line of attack. This is clear from 
the following cireumstances: (1) the Union’s continual 
complaints to Terminal and Todaro about the loss of union 
jobs entailed by termination of National and Anchor, (2) 
the Union’s threat of August 11th, to picket three locations 
covered by Todaro’s contract unless union members were 
given work there (obviously by reinstatement of National 
or Anchor or engaging another union cleaner), (3) Mumm’s 
admission that in September he was trying to get the shops 


from Respondent’s counsel to the New York State Labor Board 
(as Ex. R-7), letter of Respondent’s counsel to Examiner dated 
March 27. 1961. with registered mail envelope and three enclosures 
(as Ex. R-8). and letter of General Counsel to the Examiner, 
dated March 30, 1961, (as Ex. GC-61). 
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cleaned by another cleaner, (4) credible testimony of 
Todaro which indicates that, when he evinced a sincere inter- 
est on two occasions in signing up with the Union, Mumm 
gave him only general information about the procedure and 
costs involved, and did not exert himself to assist Todaro 
to procure a union contract, which contrasts with his active 
efforts to induce Todaro to seek out other union contractors, 
(5) the picket signs advertised that Ter.ninal (not Todaro 
and his cleaning employees) had displaced union employees 
in the cleaning work, and (6) picketing occurred only at 
shops where such ‘‘displacement”’ occurred; the Union did 
not picket the Time and Life shop, where Todaro had his 
office and no union employees had done the cleaning prior 
to the time Todaro got the contract; and (7) the picketing 
did not occur when the cleaning employees were engaged in 
their normal work.” 

I conclude and find on all the above facts that, insofar 
as the Union was trying to organize employees of Todaro, 
and sought to be certified as their bargaining agent, Todaro 
was the primary employer within the meaning of Board 
authorities construing Section 8(b) (4) of the Act, and that 
the main object of the Union’s picketing of the Tishman 
and 120 Broadway shops was to compel Terminal, a second- 
ary employer and a person engaged in commerce, to use 
union contractors for cleaning of those shops, which would, 
necessarily involve discontinuance of the cleaning contracts 
of Todaro and any other nonunion contractors presently 
doing that work, hence would compel Terminal to ‘‘cease 
doing business’’ with those ‘‘persons”’ within the proscrip- 
tion of Section 8(b) (4) (ii) (B) of the Act. As the picket- 
ing occurred at times when unionized employees of Ter- 


26 For these reasons, I also reject Respondent’s argument that 
its primary purpose was to “<insure’’? that Todaro would sign up 
with the Union and not ‘‘hedge on entering into this contract”’ 
but accept the entire standard contract offered by the Union. The 
same considerations rule out a finding of legitimate ‘‘common- 
situs’’ picketing under the tests set forth in the Moore Drydock 
ease, 92 NLRB 547, 549. 
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minal worked at the shops and perforce had to cross the 
picket lines, the picketing was calculated to induce and 
encourage employees of Terminal, the neutral employer, 
to engage in a strike or refusal to perform services within 
the meaning of clause (i) of Section 8(b)(4) of the Act. 
Perfection Mattress €& Spring Co., 129 NLRB No. 125.” 


IV. Tue Remepy. 


Having found that Respondent has engaged in certain 
unfair labor practices, I will recommend that it be ordered 
to cease and desist therefrom and take certain affirmative 
action designed to effectuate the policies of the Act. 


Concuusions oF Law. 


On the basis of the foregoing facts and the entire 
record herein I conclude that: 


J. Terminal is an employer and ‘“‘person engaged in 
commerce’? within the meaning of Section 2(2), (6) and 
(7) and 8(b)(4) of the Act, and Joseph Todaro is an 
employer and independent contractor, and ‘‘another per- 
son’’ within the meaning of Section 8(b) (4) (ii)(B) of the 
Act. 


2. Respondent is a labor organization within the mean- 
ing of Section 2(5) of the Act. 


3. By inducing and encouraging employees of Terminal, 
a neutral employer, to engage in strikes or concerted 
refusals in the course of their employment to work or per- 


27 The fact that the picketing was not successful in inducing 
a work stoppage does not detract from the fact that the necessary 
effect of the picketing activity was to induce and encourage 
employees to engage in such stoppage, in violation of the Act. 
See Perfection Mattress & Spring Co., 125 NURB 520, 524. 
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form services for their employer; and by threatening, 
coercing and restraining Terminal, all with an object of 
forcing or requiring Terminal to cease doing business with 
Joseph Todaro or any other person, Respondent has 
engaged in and is engaging in unfair labor practices within 
the meaning of Section 8(b) (4) (i) and (ii)(B) of the Act. 


4. The unfair labor practices of Respondent set forth 
above, occurring in connection with the operations of Ter- 
minal found above, have an intimate and substantial rela- 
tion to trade, traffic, and commerce among the several 
States, and tend to lead to labor disputes burdening and 
obstructing commerce and the free flow of commerce within 
the meaning of Section 2(6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and 


conclusions of law, and on the entire record in the case, 
I recommend that Building Service Employees Interna- 
tional Union, Local 32-J, AFL-CIO, its officers, represent- 
atives, agents, successors, and assigns, shall: 


1. Cease and desist from 

(a) Engaging in, or inducing or encouraging individ- 
uals employed by Terminal Barber Shops, Inc., or any of 
its subsidiaries, or by any other employer or person 
engaged in commerce or in any industry affecting com- 
merce, to engage in, a strike or a refusal in the course of 
their employment to work or perform any services; or 


(b) Threatening, coercing, or restraining Terminal 
Barber Shops, or any of its subsidiaries, or any other 
employer or person engaged in commerce or in an industry 
affecting commerce; where, in either case, an object thereof 
is to force or require Terminal Barber Shops, Inc., or any 
of its subsidiaries, or any other employer or person, to 
cease doing business with Joseph R. Todaro or any other 
person. 
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2. Take the following affirmative action which I find 
will effectuate the policies of the Act: 


(a) Post in conspicuous places in Respondent’s business 
offices, meeting halls, and all places where notices to mem- 
bers are customarily posted, copies of the notice attached 
hereto and marked Appendix. Copies of said notice. to be 
furnished by the Regional Director for the Second Region, 
shall, after being duly signed by Respondent’s authorized 
representative, be posted by Respondent immediately upon 
receipt thereof and be maintained by it for sixty (60) con- 
secutive days thereafter. Reasonable steps shall be taken 
to insure that such notices are not altered, defaced, or cov- 
ered by any other material; 


(b) Furnish to the Regional Director for the Second 
Region signed copies of the aforementioned notice for post- 
ing by Terminal Barber Shops, Inc., its subsidiaries, and 
Joseph R. Todaro, they being willing, in places where they 
customarily post notices to their respective employees. 
Copies of said notice, to be furnished by said Regional 
Director, shall, after being signed by Respondent as indi- 
cated above, be forthwith returned to said Regional Director 
for disposition by him; 


(ec) Notify the said Regional Director, in writing, within 
twenty (20) days from the date of receipt of this Report, 
what steps Respondent has taken to comply herewith. 


I further recommend that, unless Respondent shall 
within twenty (20) days from the date of receipt of this 
Report, notify said Regional Director, in writing, that it will 
comply with the foregoing recommendations, the National 
Labor Relations Board issue an order requiring Respond- 
ent to take the action aforesaid. 


Dated at Washington, D. C. 


Evcene F. Frey, 
Trial Examiner. 
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APPENDIX 


NOTICE 


To All Members of Building Service Employees Inter- 
national Union, Local 32-J, AFL-CIO, and Terminal 
Barber Shops, Inc., and its subsidiary corporations, and 
all their employees, and Joseph R. Todaro 


Pursuant to the Recommendations of a Trial Examiner 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended by the Labor Management Reporting and Dis- 
closure Act of 1959, we hereby notify you that: 


We Will Not engage in a strike, or induce or encourage 
individuals employed by Terminal Barber Shops, Inc., 
or any of its subsidiary corporations, or by any other 
employer or person engaged in commerce or in an 
industry affecting commerce, to engage in a strike or 
a refusal in the course of their employment to work or 
perform any services, or threaten, coerce, or restrain 
Terminal Barber Shops, Inc., or any of its subsidiary 
corporations, or any other employer or person engaged 
in commerce or in an industry affecting commerce, 
where, in either case, an object thereof is to force or 
require Terminal Barber Shops, Inc., or any of its sub- 
sidiary corporations, or any other employer or person, 
to cease doing business with Joseph R. Todaro or any 
other person. 


Bumorne Service Emrroress INTERNATIONAL 
Untox, Locat 32-J, AFL-CIO 


(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any other 
material. 


Witnesses on Behalf of General Counsel. 


(1) Berore tHe NationaL Lasor Retations Boarp, 


Second Region. 


Ix toe Matrer 
of 


Bumpixe Service Emptorees Inrer- 
Nattonat Union, Locat 32-J, 
AFL-CIO, 


and 


Case No. 
2-CC-596. 


TERMINAL BarBER SHOPS, Inc. 


745 Fifth Avenue 
New York, New York 
Wednesday, February 8, 1961 


Pursuant to notice, the above-entitled matter came on 
for hearing at 9:30 o’clock a.m. 


Before: 


Evcexe F. Frey, Esq., Trial Examiner. 


Appearances: 


Dowatp R. Krenk, Esq., 745 Fifth Avenue, New York, 
New York, appearing on behalf of General Counsel. 


Peter P. Suirx III, Esq., and Wrxram OC. Frxneran, 
Jr., Esq., Manning, Hollinger & Shea, Esqs., 41 East 
42nd Street, New York, New York, appearing on 
behalf of Respondent. 
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(31) Jay S. Baumann, a witness called by and on behalf 
of the General Counsel, being first duly sworn, was 
examined and testified as follows: 


(35) Direct examination by Mr. Klenk: 


Q. Mr. Baumann, are you presently employed as presi- 
dent of Terminal Barber Shops? <A. Yes. 

Q. How many barber shops do you operate in Man- 
hattan? A. Sixteen. 

(36) Q. How are the cleaning services done at these 
sixteen shops? A. In some cases the building or hotel 
does the cleaning for us. In other cases, we employ out- 
side cleaners. 

Q. What is the case with respect to the cleaning of the 
Time and Life, Tishman, 120 Broadway, Grand Central 
and Empire State shops as to the cleaning? A. We use 
outside cleaners. 


Q. In other words, they are not supplied by the build- 
ings, is that what you mean? A. That’s right. 

Q. Now, in these particular shops, could you tell us 
who cleaned the Tishman shop at the beginning of 1960? 
A. You mean January, 1960? 

Q. Yes. <A. I believe it was National Cleaners. 


* * * * * ° 


(37) Q. How long would you say that National Cleaners 
cleaned (38) your Tishman shop? A. The shop was opened 
in the end of March, 1959, and they did the cleaning until 
Sam Goddard did the cleaning. 

Q. Do you recall when Sam Goddard started to clean 
the shop? A. It was around March of 1960. 

Q. During this period of time that National cleaned the 
shop, did you have a contract with them? A. No. 

A. What was the arrangement? A. Well, a fee was 
worked out with one of their executives. They sent cleaners 
there, they did the work, and we paid them. 
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Q. Does National clean any other shops that you know 
of located in the Tishman Building, not barber shops? 
A. They do the cleaning for the whole building, as I under- 
stand it. 

Q. Do you know by any chance whether National 
Cleaners’ employees are represented by any union? A. I 
have been informed they belong to 32-J. 

Q. What caused the cessation of the cleaning services 
at the Tishman shop by National? A. They were doing 
a sloppy job in our opinion and they charged too much 
money for it. 

Q. As a result of that, what did you do in regards to 
the (39) cleaning at that shop? A. Well, arrangements 
were made with this Mr. Sam Goddard to do the cleaning. 

Q. How long did Mr. Goodard do the cleaning? <A. I 
believe until—I believe until June of that year. Three or 
four months. 


By Mr. Klenk: 


Q. Mr. Baumann, during the period that Mr. Goddard 
cleaned the Tishman shop, who cleaned the Time and Life 
shop? 


A. Sam Goddard. 


(44) Q. Now, after—did Sam Goddard clean the Time 
and Life shop and the Tishman shop after June of 1960? 
(45) A. No, sir. 

Q. Do you recall or do you know who began to clean 
those two shops at that time? A. Mr. Todaro did the 
cleaning. 

Q. Could you tell us how Mr. Todaro came to do the 
cleaning of those shops? A. Well, we were dissatisfied 
with the cleaning of the shops. Mr. Todaro said that he 
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could do a better job, that he could get men and supervise 
them, and he was there very day at one of the shops, and 
they would be cleaned to our satisfaction. 

Q. Did you know Mr. Todaro prior to this time? .A. Yes. 

Q. How did you know him? A. Well, I first got to 
know Mr. Todaro in 1952, when he was—when he was 
working as a barber and a member of the Terminal Guild, 
which was the company union. He left us for a period, 
and then rejoined the company as a working manager at 
666 Fifth Avenue. 

Q. At the Tishman shop? A. At the Tishman shop. 

Q. Could you tell us what a working manager does? A. 
A working manager manages the shop and in addition, 
works as a barber. In other words, we make a distinction 
between a floor manager, which we have in some of the 
larger shops, (46) and a working manager who stands 
at his chair for the most part, gives haircuts and supervises 
in the shop. 


Trial Examiner: When did he start working as 
a working manager? 

The Witness: When the shop opened, which was 
in March, 1959. 


Q. How long was he at the Tishman shop? A. He was 
at the Tishman shop until the Time and Life opened, which 
was the end of March, ’60, approximately one year. 

Q. What happened at that time? A. In what way? 

Q. You say that he was at the Tishman shop until that 
day. A. He became the manager when the Time and Life 
shop opened. Mr. Todaro requested a transfer and he 
became the working manager at that shop, which is his 
present job. 

Q. How do you pay Mr. Todaro for his services as work- 
ing manager? <A. He receives barber pay and commission 
plus $25 a week. 

Q. What is the $25 a week for? A. That’s for the fact 
that he has to do supervisory jobs which either get him in 
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earlier and he may have to stay later plus missing turns 
at the chair, and this is to compensate him for loss of barber 
trade. 


(47) Q. Now, the pay that Mr. Todaro receives in his 
capacity as working manager, does that have any connec- 
tion whatsoever with the cleaning services he provides? 
A. Not at all. 

Q. Could you tell us what arrangements were made at 
the beginning of the time that Mr. Todaro started to clean 
the Time and Life and Tishman shops as to the cleaning 
services? A. Well, our general manager reviewed the 
situation with him and we agreed upon a certain price. 
Mr. Todaro—— 

Q. Who is your general manager? A. Mr. John R. 
Brown. And he—we felt Mr. Todaro knew what had to be 
done. He objected to the way National Cleaners and other 
cleaners had done the job. And there is no mystery about 
cleaning a barber shop. And he promised us to do a good 
job at a certain price. 

Q. What price arrangements were made at that time? 
A. For the Time and Life and the Tishman? 

Q. That’s correct. A.I believe they were each a 
hundred dollars a month. 


(52) By Mr. Klenk: 


Q. Would you tell us, please, what arrangements you 
had with Mr. Todaro concerning the cleaning services 
at the two shops, the Tishman and Time and Life shop? 
A. The arrangement was for a specified sum he was to clean 
them every night along the lines that our general manager 
indicated to him. 

Q. Was there any pecuniary arrangement made at that 
time? A. Yes. 
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Q. Do you recall at this time what it was for each of the 
two shops? A. I believe it to be a hundred dollars per 
month per shop. 

Q. Now, at that time—strike that—— 

Who does the actual cleaning of those shops for Mr. 
Todaro, do you know? A. He hires men. 

Q. Do you hire anyone? A. No. 

Q. Do you have any control over any of these men in 
regard to the performance of these duties at these shops? 
(53) A. No. 

Q. Do you know who any of these employees are? 
A. No. 

Q. Or were? A. No. 

Q. Do you pay any of these employees? A. No. 

Q. Can you recommend hire or fire of any of these 
employees? A. We never have. 

Q. Can you? A. We can only make suggestions, 

Q. Do you ever supervise any of the work of these 
employees? A. No. 

Q. Now, did there come a time in September of 1960, 
when Mr. Todaro began to clean other shops other than 
the Time and Life and Tishman shops? A. Yes. 

Q. Do you know what shops they are? A. They are 
a barber shop in the Grand Central Terminal, 120 Broadway 
and Empire State Building. 

Q. Who had done the cleaning of these shops up until 
that time? A. I believe it was Anchor Cleaning. 

Q. Why did you cease using Anchor Cleaning at that 
time? A. For the same reasons that we discharged 
National Cleaners, (54) that they were charging an exces- 
sive amount and doing a sloppy job. 


By Mr. Klenk: 


Q. What arrangements were made in regards to the 
Empire State, 120 Broadway and Grand Central shops in 
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September of 1960? A. The same arrangements were made 
as were made in the other shops. There was a different 
compensation involved. He was to do the cleaning on a— 
after hours in a satisfactory manner. 

Q. Could you tell us what the price was for each of 
these shops? A. I’d have to refer to the bills. 

Q. To refresh your recollection, I show you General 
Counsel’s Exhibit marked for identification as 6. 

Would this help you out? A. Grand Central, the price 
was $165 a month. 120 Broadway, (55) it was $225 a month. 
The Empire State Building was $140 a month. 

Q. At the present time is Mr. Todaro servicing all five 
of the shops that we are concerned with herein, namely, 
the Tishman, Grand Central, Time and Life, 120 Broadway, 
Empire State? A. No, he is not. He is not doing the clean- 
ing at 120 Broadway. 

Q. When did he cease doing the cleaning at 120 Broad- 
way, if you recall? A. The end of December, 1960. 


Q. What prompted the cessation of his cleaning—doing 
the cleaning work there? A. We felt that the service was 
inadequate. 


(56) By Mr. Klenk: 


Q. Now, Mr. Baumann, who cleans the 120 Broadway 
shop at the present time? A. Mr. Moore. 

Q. Do you know how he came to get that job? A. He 
is the porter or cleaner for the Swiss Bank, located in 120 
Broadway. And in addition to cleaning or doing cleaning 
work at the Swiss Bank, he cleans this shop and only this 
shop for us. 3 

Q. What arrangements are made with him? A. He is 
paid $45 a week. 

Q. Is he an employee in any way of your barber shop? 
A. No, he is not. 


° . 
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(58) By Mr. Klenk: 


Q. Now, at the three shops that Mr. Todaro took on 
after September 1, 1960, do you know the names of any 
of the employees who were cleaning those shops? A. 
No. 

Q. Do you know who—did you have anything to do 
with the arrangements between Mr. Todaro and those 
employees? A. No. 

(59) Q. Have you ever hired any employees to clean 
those shops? <A. No. 

Q. Have you ever—has Terminal ever performed any 
cleaning services for any of its barber shops? A. Well, 
there are two types of cleaning. There is the day clean- 
ing, which the brush boys, the shoeshine boys, the con- 
cessionaires in the shop do. The night cleaning, we have 
always relied on independent contractors to do it. 


* * * * * * 


(65) Trial Examiner: Before I rule on the objec- 
tion, I think that ought to be explained. These 
last six are all apparently checks of another cor- 
poration. 

Will you explain how that came about, why 
that is so? 

The Witness: Charmode Beauty Salons is a 
wholly-owned subsidiary of Terminal Barber 
Shops. Actually, certain shops, certain beauty and 
barber shops are in this corporation, one of which 
is 666 Fifth Avenue. 

Trial Examiner: That’s the Tishman Building? 

The Witness: That is a Charmode shop, and the 
Grand Central is a Charmode shop. 

Trial Examiner: What does the Charmode Cor- 
poration do in these particular shops? 

The Witness: It’s a corporation that owns the 
shops. They own them and operate them. 

Trial Examiner: Owns and operates the shops? 

The Witness: Yes. 
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Trial Examiner: How is Terminal in those two 
shops? 

The Witness: It’s a wholly-owned subsidiary. 

Trial Examiner: Of Charmode? 

The Witness: Charmode is a wholly-owned sub- 
sidiary of Terminal. 

Mr. Klenk: Could I ask a few questions? 

Trial Examiner: Go ahead. 


By Mr. Klenk: 


Q. Are Charmode and Terminal under the same (66) 
management, ownership and control? A. Yes. 

Q. Is the president of Charmode the president also of 
Terminal? <A. Yes. 

Q. Is the ownership of Charmode and the ownership 
of Terminal also owned by the same parties? A. Termi- 
nal owns 100 per cent of Charmode. That’s the only 
answer I can tell you. 

Q. For purposes—strike that—— 

Do you own any other corporations? <A. Yes. 

Mr. Smith: I object to the question. It’s not 


relevant. 
Trial Examiner: Overruled. 


A. Yes. 
Q. How many corporations do you own, approxi- 
mately? 


Mr. Smith: Have you concluded your question? 
Mr. Klenk: He answered it yes. 


A. When you say ‘‘I own,’’ you are referring to Termi- 
nal? 

Q. Terminal. A. There are approximately ten cor- 
porations and some inactive corporations. 

Q. Of these—— 
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Mr. Smith: Which are the inactive ones? 
(67) The Witness: And some inactive ones. But 
there are about ten active corporations. 


By Mr. Klenk: 


Q. Is Charmode an active corporation? A. Yes. 

Q. Is Charmode run in conjunction with Terminal? 
A. Yes. 

Q. Are they integrated corporations for all purposes 
of tax and whatnot? .A. You mean do they file a consoli- 
dated return? They have filed—in certain years they have 
filed consolidated returns. 

Q. Could you tell us the reason why Charmode operates 
certain of the barber shops which are listed as Terminal 
shops? A. For tax purposes. 

Q. When you talk about the Terminal Barber Shops, 
do you include those operated under the aegis of Charmode? 
The individual shop I am referring to. A. Yes. 

Q. What connection does Mr. Brown have with Terminal 
Barber Shops? A. He is vice president. 

Q. What connection does he have with Charmode 
Beauty Salons? A. He is vice president. 


* we * ° J ° 
(68) By Mr. Klenk: 


Q. Within the sixteen barber shops which Terminal 
operates, including the five which are primarily involved 
in this dispute or the complaint herein, are any of the 
employees at any time interchangeable between these shops 
regardless whether they are owned by Charmode or 
Terminal? A. Do you mean do we send a barber or 
manicurist from one shop to another? 

Q. That’s right. A. Yes. 

Q. Now, with respect to the five shops in particular, 
has there been any interchange of employees in such a 
manner, between shops owned by Charmode— A. We have 
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made transfers. For examples, Mr. Todaro was trans- 
ferred from 666 Fifth Avenue to the Time and Life Build- 
ing. 

Q. Does Charmode and Terminal have a common 
operation? <A. Yes. 

Q. As to employees? A. Yes. They all belong to the 
same union, for example. 

Q. What union is that? A. It’s a very long name, 
but it’s Local 760 of the Journeymen Barbers, Manicurists, 
Hairdressers, Cosmotologists International of America, 
I believe. 


(69) Trial Examiner: You are talking about the 
employees of both Terminal and Charmode? 

Mr. Klenk: At these five shops involved partic- 
ularly. 

The Witness: Yes. 

Trial Examiner: In other words, that union 
takes jurisdiction over the locations that are involved 
in both the Charmode Corporation and the Terminal 
Barber Shops, is that correct? 

The Witness: Yes, sir. 


By Mr. Klenk: 


Q. Does this union represent the employees in your 
barber shops? I am now relating to all sixteen whether 
they are owned by either Charmode or Terminal, does 
this union for collective bargaining purposes represent 
all these employees as one unit? <A. Yes, they do. 

Q. Do you have one contract covering all these 
employees with that union? A. Yes, 

Q. That’s regardless of whether it is a Charmode shop 
or Terminal shop? A. Yes. 

Q. You have the same labor policy for both shops— 
for these shops? A. Yes. 
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Q. And for both corporations? (70) A. Yes. 

Q. Are your payrolls prepared concurrently? A. Yes. 

Q. Are your payrolls prepared on behalf of the 
employees regardless of whether they work for Terminal 
or Charmode? <A. Yes. 


(71) By Mr. Klenk: 


Q. Mr. Baumann, of the five shops, namely, the Time 
and Life, Empire State, Grand Central, 120 Broadway 
and Tishman Shop, which of them are owned by Terminal 
and which are under the name of Charmode? A. Charmode 
operates two barber shops, the 666 Fifth Avenue and the 
Grand Central. The Empire State, 120 Broadway and the 
Time and Life Building are owned and operated by 
Terminal Barber Shops. 

Q. Could you explain for us perhaps more in detail 
the relationship between Charmode and Terminal at this 
time? (72) A. Charmode is part of the Terminal family. 
In addition to running barber shops, we run beauty salons. 
There are certain beauty salons in this corporation, I 
believe there are three, three or four. 

On our books and consolidated reports, it is shown as 
one operation and we merely distinguish at the bottom 
of our reports for tax purposes what money is made or 
lost by the various corporations. 


(82) By Mr. Klenk: 


Q. I show you the witness General Counsel’s Exhibits 
marked for identification as 244 and B, and ask him to 
please identify it at this time. (83) Will vou take 244 
first? A. This is a letter I received from Mr. Munn, the 
business representative of Local 32-J, and the letter— 
the envelope which was sent by registered mail. 


* * * * * ° 
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By Mr. Klenk: 


Q. Prior to August 11, 1960, did you have any conversa- 
tions with Mr. Munn at any time? <A. I believe I had one 
telephone conversation in the early part of the year, per- 
haps in March or April. 

Q. Could you tell us what was said at that time? A. 
He objected to the fact that we replaced a cleaning organ- 
ization that was using union personnel and the fact that 
union jobs were lost, and he talked about living standards 
and those sorts of things, and asked us to reconsider and 
to hire other union contractors. 

Q. Do you recall what shop was involved at that time 
in that discussion? A. At that time it was the shop at 
666 Fifth Avenue. 

Q. Which is what shop? Is that the Tishman shop? 
A. Yes, the Tishman shop. 

(84) Q. Who owns that shop, Mr. Baumann? A. That’s 
owned by Charmode Beauty Salons, Ine. 

Q. Who was he referring to, if you know, at that time 
regarding the cleaning contractor? A. National Cleaner 
was the one who had previously done the work. 

Q. Following that telephone conversation, did you 
have any other conversations with Mr. Munn at any time? 
A. There may have been one other conversation. I believe 
there were two conversations. One was at some time later, 
perhaps in June, maybe even July. And I asked him to 
write me a letter or come to the office. Neither one he did. 
I explained to him why we had made the change, and he 
seemed quite dissatisfied. 

Q. Again in what relation, the change of what, are you 
referring to? A. The change from union cleaners to non- 
union cleaners. 

Q. What shops were involved at that time? A. Well, 
at that time they were doing the Tishman Building shop 
and the Time and Life Building, and we had given notice 
to Anchor Cleaning that we were changing. 
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Q. Anchor Cleaning did the cleaning at— A. The 
three other shops. 

Q. The three other shops? A. Yes. 

(85) Q. I think you testified you did cease or did termi- 
nate the contract with Anchor in September, is that cor- 
rect?) A. That’s right. 


By Mr. Klenk: 
Q. I ask you again, Mr. Baumann, what action did you 
take as a result of the letter you received which is General 


Counsel’s Exhibit 244A? A. In September I wrote Mr. 
Munn a letter. 


(86) Mr. Klenk: I would like to have marked for 
identification as General Counsel’s Exhibit 25 the 
document which I am now handing to the reporter. 


(Thereupon document referred to was marked 


General Counsel’s Exhibit 25 for identification.) 


By Mr. Klenk: 


Q. I show you this, Mr. Baumann, and ask if you will 
please identify this for us. It has been marked General 
Counsel’s Exhibit 25. A. This is a copy of the letter. 

Q. A copy of what letter? A.A copy of the letter 
written to Mr. Donald F. Munn, Business Representative 
of Local 32-J. 


(87) By Mr. Klenk: 


Q. Since that time, Mr. Baumann, have you had any 
conversation with Mr. Munn? <A. No. 

(88) Q. Have you received any communications from 
Mr. Munn? <A. No. 

Q. It has been stipulated here by the parties that the 
picketing began on November 2nd at the Tishman shop 
and November 14 at the 120 Broadway shop. 
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Prior to the commencement of the picketing at either 
of those places, did you receive any communication from the 
union notifying you of the picketing? A. No. 


. * * « * * 


(93) Q. How many times would you say you went down 
to observe it? A. Three or four times. 

Q. Did you observe the picketing and what he was doing 
at that time—the picket and what he was doing at that 
time? .A. He merely had a sign and he was standing near 
the entrance—— 


Trial Examiner: Which entrance was this? 

The Witness: 53rd Street entrance, near the sub- 
way, 6th and Sth Avenue Subway. He was standing 
on the sidewalk near the curb and just walking back 
and forth, perhaps in an area of 20 feet. 


Q. May I ask you where your shop is located, the Tish- 
man shop? (94) A. It’s located in the subway arcade. In 
other words, the immediate access to 14 would be through 
the 53rd Street entrance and down a flight of stairs into 
the lower arcade. 

Q. What entrance was the picket picketing? A. At 
that entrance. 

Q. Which entrance? A. The 53rd Street, between 5th 
and 6th Avenue. 

Q. If I showed you—well, do you recall the legend on 
the sign at that time, on the picket sign at that time? A. 
Not precisely, no. 


Mr. Klenk: I’d like to have this marked for 
identification as General Counsel’s Exhibit 26, 
please. 


(Thereupon document referred to was marked 
General Counsel’s Exhibit 26 for identification.) 
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By Mr. Klenk: 


Q. I show you General Counsel’s Exhibit marked for 
identification as 26, and I ask you if it refreshes your 
recollection as to the sign used? Have you refreshed your 
recollection? A. That’s substantially what it was. 


(103) By Mr. Klenk: 


Q. Now, Mr. Baumann, would you tell us where Ter- 
minal is registered as a corporation? A. In Manhattan, 
New York City. 

Q. The State of New York? A. State of New York, 
County of New York. 

Q. Where is the main office of Terminal? A. 152 West 
42nd. 

Q. How many—does Terminal own any other corpora- 
tions in addition to Terminal? Does it own any corpora- 
tions? A. Yes, 

Q. Could you tell us what they are? (104) A. Well, 
it owns a hundred per cent of Charmode Beauty Salons, 
Terminal Barber Shops, Maryland, Terminal Barber 
Shops, Pennsylvania 

Q. How many shops do you have in Maryland and how 
many in Pennsylvania? A. One shop in Baltimore, two 
shops in Pittsburgh. Waldorf Products Company, which 
is a jobbing company for the chain shops, and it has owner- 
ship in the Ambassador Salon, Inc., and George M. Stern 
Beauty Salon, Inc. And there are five or six inactive 
corporations. 

Q. What corporations does it own 100 per cent? A. 
Of the active corporations, it owns Waldorf Products Com- 
pany, Charmode Beauty Salons, Inc., Terminal Barber 
Shops, Maryland, and Terminal Barber Shops, Pennsyl- 
vania, and the inactive corporations. 


Mr. Klenk: I would like to have marked for 
identification as General Counsel’s Exhibit 27, this 
paper which I am giving to the reporter. 
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(Thereupon document referred to was marked 
General Counsel’s Exhibit 27 for identification.) 


(105) A. It’s for the week ending December 31, 1960, 
and for the year ending 12-31-1960, and it lists the gross 
figures of each of our barber and beauty salons. 

Q. Could you be more explicit and tell us what barber 
salons you are referring to, or what barber shops you are 
referring to? A. There are 19 barber shops and 12 beauty 
salons. 

Q. Does that include the barber shops that are owned 
under the aegis of Charmode? A. Yes. 

Q. How many beauty shops was that again? I missed 
that. : 


Trial Examiner: 12, I think he said. 
Mr. Klenk: I didn’t hear. I just wanted to make 
sure. 


A. There are actually 12. There are 14 listed here, but 2 
are closed. 

Q. Could you tell us from what you have there the 
approximate total earnings of Terminal Barber Shops for 
the year 1960, absent any of the Charmode operations? <A. 
You are talking about receipts? 


(106) Mr. Smith: You say Terminal Barber 
Shops. What are you referring to, Pennsylvania, 
Maryland? 

Mr. Klenk: I am referring to Terminal Barber 
Shops in New York. 

The Witness: And excluding Charmode? 

Mr. Klenk: Excluding Charmode at the present 
time. 


A. Just Terminal Barber Shops, which excludes Char- 
mode’s shops and the out-of-town shops, would be about 
approximately $1,450,000. 
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Q. Now, Mr. Baumann, would vou tell us what the other 
two ‘‘Terminal’’ named corporations did last year, approxi- 
mately, those in Pennsylvania and in Maryland? A. The 
Pennsylvania and Maryland combined did about $270,000. 
(107) I beg pardon. $280,000. 

Q. $280,000? A. For the out-of-town corporations. 

Q. Are those out-of-town corporations wholly owned by 
Terminal of New York? <A. Yes, 

Q. Could you tell us how much during the past year 
Charmode Beauty Salons earned, approximately? A. This 
includes barber and beauty operations? $155,000. This is 
arithmetic. I can’t do this in my head. 


Mr. Smith: Mr. Examiner, the witness just took 
something out of his wallet and referred to it. I 
would like that identified, in answering that question. 

Trial Examiner: What was it that you used? 

The Witness: I added up five figures. 


Q. Where did you get this figure from? A. They were 
abstracted from this form. I just added up the five figures 
on this sheet. 


Mr. Klenk: We are trying to save time. If I was 
trying to put something over on you in that 
respect—— 

Mr. Smith: There was no reason to suggest it, 
counselor. 


By Mr. Klenk: 


Q. Approximately how much would you say Waldorf 
Products Corporation did last year? A. About $50,000. 

Q. Can you tell us what the function of Waldorf Prod- 
ucts (108) Company is? A. Primarily it is the jobber that 
supplies Terminal Barber Shops with its supplies. 

Q. It purchases supplies, in other words? .A. Yes. 

Q. Where does it purchase most of these supplies from? 
A. Both from within and without New York State. 
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Q. Could you tell us approximately how many or how 
much of those supplies—strike that. 

Could you give us the name of some of these corporations 
which Waldorf purchases from which are located outside 
New York State? A. You don’t like me to look at papers? 

Q. Do you have any papers? 


Trial Examiner: Can you remember? 


A. We buy from Revlon. 

Q. Where is Revlon located? A. I prefer looking at this 
paper. I made a list of these. Revlon is in New Jersey. 
Stephens Hair Tonic. That’s New Jersey. 


By Mr. Klenk: 


(113) Q. Could you tell us again, you mentioned Steph- 
ens, you mentioned Revlon. 

Could you mention a few other corporations from whom 
Waldorf purchases supplies for its shops? A. Grove’s 
Laboratories, I believe that’s in St. Louis. Clairol Products, 
I believe that’s in Hartford, Connecticut. And others. 

Q. Approximately how much—strike that. 

During the past year, could you give us of the five shops 
that are involved herein, the Time and Life, Empire State, 
Grand Central, 120 Broadway and Tishman shop, could 
you give us the total earnings for those five shops? 

° Ld * o * * 
A. $534,375. 

Q. Of that amount, of those gross receipts, could you 
tell us the percentage that is expended in purchasing sup- 
plies? (114) A. Approximately 2 per cent. 

Q. And where do most of these supplies come from? A. 
They come from Waldorf Products. 

Q. How are these supplies gotten into the various shops, 
the five shops? A. They are delivered by truck. 

Q. Do they come from the supplier itself direct to the 
shop? A. No, not in most cases. 
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Q. Whom do they come to? A. They are sent to a ware- 
house and they are shipped by a jobber who works for us or 
with us. 

Q. But they come from out of state originally? A. The 
original materials come into New York, they are ware- 
housed, and then as needed, they are sent to the shops by 
truck. 


Trial Examiner: Where are they warehoused? 
Where are they kept on call in the warehouse? 

The Witness: In New York City. 

Trial Examiner: In New York City? 

The Witness: Yes. 

Trial Examiner: Your own warehouse? 

The Witness: No. 

Trial Examiner: Go ahead. 


By Mr. Klenk: 


Q. During the past year, could you give (115) us the 
approximate total of the gross receipts of the Terminal 
Corporations both in New York, Pennsylvania, Maryland, 
the Charmode Beauty Salons, the Waldorf Products Com- 
pany? A. It would be in excess of three million dollars. 

Q. In excess of three million dollars? A. Yes. 


(139) Q. Could you give us the figures or sales for 1960 
of those shops? A. If you hand me my report. 

Q. Ihand the witness General Counsel’s Exhibit No. 27. 
A. The Empire State Building, is that one? 

Q. That’s right. A. The sales in 1960 for Empire State 
Building were $140,006. 

Do you want the Grand Central shops? 

Q. Is that Charmode? A. Yes. 

Q. I just want the ones that are under the Terminal 
Barber Shops, Inc. A. Do you want 120 Broadway? 

Q. Yes. <A. $152,165. 
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Time-Life Building, $20,658. Grand Central Terminal, 
$175,727. 

(140) Q. Mr. Baumann, who owns the Charmode Beauty 
Salon, Inc.? A. It is a hundred percent owned by Terminal 
Barber Shops, Ince. 

Q. Who are the stockholders in Terminal Barber Shops, 
Inc.?, Would you tell us that, please? A. In 1960? 

Q. In 1960. A. Myself and Mr. John R. Brown. 


(141) Q. Who were the stockholders in Charmode 
Beauty Salons, Inc. in 1960? A. Terminal Barber Shops, 
Inc. 

Q. Who are the officers in both corporations, Charmode 
and Terminal Barber Shops, Inc.? A. Mr. Brown and 
myself. 

Q. What position do you have and what position does 
Mr. Brown have? A. President and Treasurer. Mr. Brown 
is Vice-President and Secretary. 

Q. This is of both corporations? (142) A. Yes. 

Q. In relation to Waldorf Products Company, who owns 
that particular corporation? A. Terminal Barber Shops. 

Q. How much of it do they own? A. A hundred percent. 

Q. Who are the officers of that corporation? A. Mr. 
Brown and myself in the same capacity. 

Q. In the same capacity? A. Yes. 

Q. Does Waldorf Products supply any other employers, 
other than those—strike that. 

Does Waldorf Products Corporation furnish supplies 
to any one other than Charmode, Terminal Barber Shops, 
Inc., or any other business in which Terminal has an inter- 
est? A. Not in important amounts. Unimportant sales. 
Little mail order. It does send some supplies to one barber 
shop in Cincinnati, small quantities. 

Q. Does Waldorf Products supply the Terminal Barber 
Shops Corporations in Pennsylvania and Maryland? A. 
Yes. 
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Q. Do they solely provide those barber shops located in 
those states with supplies? A. Yes. 

Q. Now, those particular corporate entities, who are 
(143) A. A hundred percent owned by Terminal Barber 
Shops, Inc. 

Q. Who is the President of the Terminal Barber Shops, 
Inc. in Pennsylvania, the corporate entity? A. I am. 

Q. And in Maryland? <A. I am. 

Q. Are there any other officers in these corporations 
which we discussed so far, Terminal Barber Shops, Inc., 
New York, Maryland, Pennsylvania, Charmode Beauty 
Salons and Waldorf Products? A. Mr. Moos. He is assist- 
ant secretary in several of these corporations. 

Q. Assistant Seeretary in several of these corporations? 
A. Yes, 

Q. Could you give us those corporations? A. I believe 
in Terminal and Charmode he is Assistant Secretary. 

Q. Which Terminal now are you referring to? A. Ter- 
minal, New York. 

Q. In returning, these particular shops, the ones in 
Pennsylvania, Maryland and New York, both as to Termi- 
nal, just related to the barber shops now, where are their 
offices located for each of these entities? A. It has one exec- 
utive office at 152 West 42nd Street, New York. 

(144) Q. What service does this office perform in rela- 
tion to these three corporations? A. It docs all the person- 
nel functions, prepares payrolls, tax returns, pays the bills, 
does all the bookkeeping, all the clerical work for these 
stores. 

Q. In the barber shops located in New York City, that 
includes those owned by Charmode, is there one labor pol- 
icy for all of them? A. All the barber shops except the shop 
in Maryland, which is a non-union shop. 

Q. Restrict it now to New York. A. Will you repeat the 
question? 

Q. In New York, relating to all the barber shops in this 
State, including those owned by Charmode, is there any 
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one labor policy for all those shops? A. There is only one 
policy. 

Q. Could you tell us what that is? A. There is a con- 
tract, one contract with Local 760 of the Barbers Union, 
which covers all the shops. 

Q. Does it cover any shops outside of New York? A. 
Yes, it covers the two in Pittsburgh. 

Q. Does it cover the one in Maryland? A. No. 

Q. Why does it not cover the one in Maryland, do you 
know? (145) A. It is a non-union shop. 

Q. Who purchases supplies for all these shops? A. The 
general policy is that the manager sends in an order form 
which is delivered by Waldorf Products approximately 
twice a month. 

Q. So Waldorf purchases them? A. Yes. 

Q. For them all, right? A. Yes. 

Q. Where are the offices of Waldorf located? A. 152 
West 42nd Street. 

Q. Where are the offices of Charmode Beauty Salons 
located? A. The same office. 

Q. Do the personnel who work on the—as you stated, 
the personnel files and other accounting procedures in 
regards to Terminal Barber Shops, do they do the same 
type of work for Waldorf and for Charmode? A. Yes. 

Q. Is there any interchange of employees in any of 
these shops, in the barber shops? I relate it to the barber 
shops. A. Yes, there is. 

Q. Has there been any interchange of employees 
between Charmode Beauty Salons and between those barber 
shops owned by Terminal Barber Shops, Inc., New York? 
(146) A. Yes, we have transferred men. For example, two 
shops were closed in Grand Central. There were three in 
*59 and now there are two. Approximately half of the per- 
sonnel was sent to the Tishman and the Time and Life 
Building when they were started up. 

Q. Do you have any insurance policies covering any 
of your employees? A. Yes. 


(5) 
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Q. Would you tell us whether these—what employees 
are covered? In other words, what employees of these 
corporations are covered by insurance policies? A. All 
of them are covered. 

Q. Are they covered under separate policies, for 
instance, one for Charmode—those employees working for 
Charmode and those working for Terminal, or are they 
covered in one whole unit? A. There is one policy gener- 
ally for certain types of insurance. 

Q. Would you tell us what types of insurance there 
are? A. There is the Malpractice insurance, a single policy. 
There is a general liability insurance, a single policy. 
Disability insurance, a single policy. Group insurance for 
certain of the barbers, life insurance. Those are the main 
insurance policies. 

Q. Mr. Bauman, what is the trade name of the barber 
(147) shop located in 666 Fifth Avenue? A. Terminal 
Barber Shops. 

Q. What is the trade name of the barber shops located 
in Grand Central Terminal? A. Terminal Barber Shops. 
Q. Are these names visible to the public? A. Yes. 

Q. Where are they located? A. In both instances right 
at the front door. 

Q. Are there any other names, other than Terminal on 
those doors, identifying those shops? A. No, there are 
not. 

Q. Inside the shops that I am referring to, the Tishman 
and the Grand Central, is there any evidence in relation 
to the name of Terminal Barber Shops? A. Yes, there is. 
There is a board indicating the other shops located in the 
City and out of town and at the top of it, it says ‘‘Terminal 
Barber Shops, ‘Where the Promise is Performed.’ ”’ 

On the Tishman Building, on the footrest it says, ‘‘Ter- 
minal Barber Shops’’ in every chair. 

Q. Does this list include the shops in Pennsylvania 
and Maryland? <A. Yes. 
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Q. Does this list include shops in Tishman and Time 
and (148) Life, regardless who they might be owned by? 
A. Yes. 

Q. Could you tell us whether the payrolls for all the 
Terminal Barber Shops—excuse me—exclude the Termi- 
nal—for all the barber shops, regardless who they are 
owned by and what corporation, where they are made up? 
A. They are made in the executive offices. 

Q. By the executive office— A. The Terminal Execu- 
tive Office on 42nd Street. 

Q. Are they prepared at the same time? A. Within 
a day or two of each other. 

Q. Now, the barbers who are located in the Tishman 
and Grand Central shops, who are they represented by for 
collective bargaining purposes, if any one? A. The same 
union as in the other barber shops. 

Q. Which is? A. Local 760. 

Q. Are your employees in the Charmode Beauty Salons, 
other than those which are connected with barber shops, 
represented by any union? A. No. 

Q. Could you give us an approximation of the number 
of employees that Terminal hires in the barber shops alone? 
And what employees would be included? A. In the 19 barber 
shops—it matters what date you are (149) talking about. 

Q. Take 1960. A. Take a date around December 16, 
1960, there were approximately 320 barbers and mani- 
ceurists. 


By Mr. Klenk: 


(156) Q. Mr. Bauman, in connection with the cleaning 
services performed by Mr. Todaro, whose responsibility is 
it to see that the work is done at those shops? A. Mr. Brown 
is in charge of that. 

Q. In regards to the cleaning—A. Mr. Brown and 
myself. We go around to the shops daily and weekly and 
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observe the cleaning, talk to the managers. If there is 
anything lacking in the cleaning services, they call the 
office. 

Q. In regards to the actual cleaning of the shop, who 
supervises that, do you know? A. Well, it is done during 
non-business hours and Mr. Todaro supervises the work 
that he does. 

Q. Does anyone from Terminal Barber Shops, Inc. 
supervise that work? A. Not while it is being done. 

Q. Does anyone from Terminal Barber Shops have any 
control over how that work is to be done during the time it 
(157) is being done? A. No. 

Q. Who has that control and responsibility? A. Mr. 
Todaro. 

Q. Is Mr. Todaro responsible to you in any sense? A. 
Only in the—as far as the final product is concerned. 

Q. Only as far as the final product is concerned? A. 
Yes. 

Q. In other words, the result? A. The results. 

Q. What would happen if the result were unsatisfactory 
to you and Mr. Brown? A. We would discharge him from 
these duties, 

Q. What would you do in replacement thereof? A. Well, 
in the case of 120 Broadway, Mr. Todaro had the job and 
we felt he was derelict in what he was doing there. We 
got another cleaner. 

Q. Is there any connection with Mr. Todaro’s function 
in providing cleaning services with his function as a work- 
ing manager at the Terminal Barber Shop? A. None at all. 

Q. Is there any connection between Terminal Barber 
Shops and the hiring and discharging and control of any 
of the employees that Mr. Todaro might use in regards to 
the (158) particular barber shops which Mr. Todaro cleans? 
A. I didn’t quite understand that. 

Q. Does Terminal have anything to do with the hiring 
policy of Mr. Todaro’s employees? A. None. 
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Q. Do they have anything to do with the discharging of 
these employees? A. No. 


Q. Does Terminal pay any of the employees? A. No. 

Q. Does Terminal provide any insurance policies for 
those employees? A. It does not. 

Q. Does Terminal pay any Social Security on behalf of 
any such employee? A. No. 

Q. Does Terminal take any withholding tax out on behalf 
of any of those employees? (159) <A. No. 

Q. Does Terminal know who those employees are? A. 
No. Correction there. I saw one cleaner here for the first 
time yesterday. Generally we don’t know who is doing the 
cleaning. 

Q. That was the first time you ever met or knew of any 
particular employee, is that correct? A. That’s right. 

Q. The amount of money that Mr. Todaro is paid in 
connection with the cleaning, does that have any connection 
with his job as manager at Terminal? <A. No. 

Q. Is there any—strike that. 

Is Mr. Todaro paid in addition for his services as a 
working manager? A. Yes. 

Q. Could you tell us very briefly what employees are 
employed by Terminal Barber Shops in classification? In 
the shops, this is now. A. Well, there are three main 
categories. The largest classis barbers. The second largest 
is manicurists, and the third largest, the next class would be 
cashiers and floor managers. 

Q. Could you tell us what you mean by a floor manager? 
A. He is the person who does not work on the chair. (160) 
Does not give haircuts. 

Q. Could you tell us what a cashier does? A. A cashier 
sits at the desk, makes appointments, takes in the money, 
does certain clerical work like making up daily reports and 
weekly reports which she sends to the office. She gets the 
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payroll check from the office, gets the money from the bank, 
goes to the bank for deposits, pays the actual individuals. 

Q. Do all shops have cashiers? A. Yes. 

Q. Does the Time and Life shop havea cashier? A. No. 
Time and Life does not have a cashier. 

Q. Who does the work of the cashier at the Time and 
Life shop, if you know? .A. This is a brand new shop and 
until it reaches a certain volume, we don’t put a cashier 
in there. Mr. Todaro does some of it and the manicurist, 
when she isn’t busy, does some. 

Q. Are they paid any extra compensation for doing 
such work? A. Yes. Well, Mr. Todaro—that’s part of Mr. 
Todaro’s salary. It is expected he would do this until such 
time as we need a cashier. The manicurist is paid extra. 

Q. Approximately how much in addition to her regular 
salary? (161) A. $5.00 a week. 

Q. As a result of Mr. Todaro’s acting in this function, 
does he receive any more than any of the other working 
managers? <A. They all vary depending on the size of the 
shop. He receives about the average. There are some that 
are lower and some that are higher. 

Q. In respect to the extra for being a manager, that’s 
what I mean. A. That’s what I mean. Some get more, 
some get less. 

Q. Are there any other parties working in these barber 
shops which are not employees of Terminal? A. Yes. We 
have concessions at each shop which include—which is given 
to one person who customarily receives the gentleman’s 
coat when they come in. They supply bootblacks to shine 
shoes and they pay us a certain percentage for being there. 

Q. How do these concessionaires get the concessions; 
will you explain that for us, perhaps? A. Most of them 
have been there for many, many years. Mr. Brown gets 
them, hires them. 

Q. Who are the bootblacks hired by? A. By the conces- 
sionaire., 

Q. But the Terminal as such is not the employer of the 
concessionaires? (162) A. No. 
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Q. Could you give us the relationship of pay or fee 
that the concessionaire pays to Terminal? A. It varies 
shop by shop. Generally the shoeshine receipts are put in 
the bank by the cashier and a certain amount is deducted 
weekly, depending on the contract with them. 


Cross examination (163) by Mr. Smith: 


Q. Mr. Bauman, you stated in your direct testimony that 
you and Mr. Brown go around and supervise the cleaning 
of the shops and talk to the managers? A. This, in addition 
to our other duties. 

Q. You also stated that you personally did not super- 
vise the cleaning of the shops at the time it was being per- 
formed? <A. That’s right. 

Q. Do you know whether or not Mr. Brown does this 
or not? A. No, he does not. 

Q. How do you know that he does not? A. Well, take 
the Waldorf-Astoria. The cleaning there is done on a Sun- 
day because the shop is open until six, seven o’clock Satur- 
day night. So it is done either Saturday or Sunday. It is 
not likely that he is going to be around there on the week- 
end to watch this cleaning. This cleaning is done in the 
early hours of the morning very often at an inconvenient 
time and inconvenient places. 

Q. How about the cleaning during the week? A. The 
cleaning during the week is never during business hours. 
It is always after six, seven o’clock at night. 

Q. These cleaners are never on the premises during the 
business hours? A. No. Well, they may be on the premises 
but they don’t—no cleaning is done until after business 
hours. 

Q. What would you say they would be doing on the 
premises (164) at that time? A. I don’t know what they 
would be doing. I say they might be there. 

Q. What time as far as your knowledge is concerned, 
your own personal knowledge is concerned, do these clean- 
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ing operations commence during the week? A. I don’t 
know what time they commence. I know they don’t com- 
mence during business hours. We have long hours in the 
barber shop. Most shops are open until six o’clock, some 
to seven, some until eight o’clock at night. They are never 
there during that period. 

Q. Do the hours commence immediately after the close 
of business? A. I don’t know. 


Mr. Klenk: I object. I think the witness has 
already testified he has no knowledge as to whether 
they do or not. 

Trial Examiner: Overruled. 


A. I don’t know. I don’t even know if it is on a regular 
basis or whether they come at two o’clock in the morning 
or eight o’clock, I wouldn’t know. I doubt that Mr. Brown 
knows. 

Q. Then you don’t know for certain whether Mr. Brown 
is there or not since you don’t know when the cleaning 
commences? (165) A. I know that Mr. Brown keeps very 
normal hours. He goes home at regular times and it is 
very doubtful that he would ever have seen the cleaners. 
Perhaps once or twice it is possible but these things are 
cleaned every day. There is another point. We have 32 
shops. He would have to be an awful lot of places to watch 
the cleaners every night. 

Q. Concerning your supervision of the managers, who 
supervises Mr. Todaro? Who deals with Mr. Todaro? A. 
His next immediate superior would be Mr. John Brown, 
who is the Executive Vice-President, and most of the routine 
matters are cleared through him. On the other hand, I 
make regular appearances at all the shops and they are 
free to talk to me about any of their problems, including 
cleaning. 

Q. When you make vour appearance at the shop where 
Mr. Todaro is—do you speak to Mr. Todaro? A. Certainly. 


82 
Jay S. Baumann, for General Counsel—Cross. 


Mr. Klenk: I object not to the question itself but 
I would like a little clarification as to what you are 
referring to about supervising Mr. Todaro. 

Mr. Smith: I am using the words of the witness, 
that he supervises the managers. Mr. Todaro is 
a manager and concerning supervision, I might ask 
that question later on. 

Mr. Klenk: I am not asking for your question. 

Trial Examiner: Suppose you let him go ahead 
with the cross examination. 


(167) Q. Do you have a contract with Mr. Todaro for 
the cleaning of these shops? A. No contract. No written 
contract. 

Q. Do you have a contract with Mr. Todaro for his 
position as manager of the one barber shop? A. No. 

Q. You have an understanding with Mr. Todaro con- 


cerning both, is that right? A. Yes. 

Q. How did you reach this understanding, was it a 
conversation or did you have a big meeting? A. He 
approached Mr. Brown and said that he felt that he could 
do the job better and cheaper for us. Mr. Brown (168) 
talked to me and I said, ‘‘Give him a chance and let him 
try it.’’ 


(174) Q. Why did you discharge Mr. Todaro with 
regard to 120 Broadway? <A. In the various shops he has 
different personnel doing the cleaning. There were days— 
rather nights at 120 Broadway when no one appeared and 
just did no cleaning and we were very dissatisfied with 
the service we were getting and arrangements were made 
with Mr. Moore. 

Q. What did you tell Mr. Todaro at this time? A. Well, 
every time this happened we called him and (175) were very 
angry with him and told him if it happened again we 
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would have to discharge him. It did happen again and we 
did discharge him. 


(185) (By Mr. Smith): 


Q. Mr. Baumann, you testified on your direct testimony 
that you no longer have a contract with Mr. Todaro for 
the cleaning of 120 Broadway. (186) A. We never had a 
contract, a written contract. An oral contract. 

Q. An oral contract is what I am referring to. 

And you also testified that a Mr. Moore is now doing the 
cleaning there. What was the date of your hiring Mr. 
Moore? 


A. He started the last week in December. 
Q. 1959? A. ’60. 
Q. Who hired Mr. Moore? A. Mr. Brown. 
Q. With your knowledge? A. Yes. 
Q. How did Mr. Brown hire him? 


A. My guess is that the manager at 120 Broadway knew 
these people because they were working for the Swiss 
Bank, and he suggested to Mr. Brown that maybe these 
people could do the cleaning. Again, we gave them a try 
to see how they do it and they are doing it very well. 

Q. Mr. Moore—how is Mr. Moore paid? A. Through 
petty cash. 


(199) (By Mr. Smith): 


Q. When did you first make Mr. Todaro a manager? 
A. He became a manager of the 666 Fifth Avenue shop on 
the day it opened, which was March, 1959. The end of 
March, 1959. 

Q. What were you paying Mr. Todaro at that time? 
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(200) A. Mr. Todaro received barber’s pay and commission, 
plus $25 a week. 

Trial Examiner: Was this before or after he 
became manager? 

The Witness: He came in as a manager. As the 
shop opened is when he came to work for us. There 
was a period when he was not working for us and 
he came back as a manager of this shop. 

Trial Examiner: Of the 666 Broadway? 

The Witness: Fifth Avenue. 

Mr. Klenk: Would you repeat the answer again? 

The Witness: He received barber’s pay and com- 
mission, plus $25 a week. 

Trial Examiner: That’s starting at the Tishman 
Shop? 

The Witness: Yes. 


By Mr. Smith: 


Q. Could you tell us what the $25 per week was for? A. 
I explained yesterday, I believe, that the $25 was for, to 
compensate him for extra time that he would have to put 
into the shop, plus loss of customers or receipts from cus- 
tomers and tips from customers because of his supervisory 
activities. 

Q. Did this figure of $25, did that ever change? (201) 
A.I’d like to see the sheets. 

Q. Do you know of your own knowledge whether it 
changed? A. I believe it hasn’t but I believe the records 
speak for themselves. 

Q. How much did you pay Mr. Todaro in July 2, 1960, 
the day after he became—the day after you made this con- 
tract for cleaning with him? How much salary did you 
pay him, and the breakdown? A. He was paid 

Q. For July 2, 1960. A. He was paid the same as the 
other barbers in that shop. More than the other barbers 
and the union called for because it was a new shop. 
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Q. Can you answer the question, please? A. I’m answer- 
ing it. He was paid the same 

Q. What was the amount that he was paid? A, He was 
paid $35 in addition to the pay that the other barbers in the 
shop were receiving. 

Q. What was the reason for the increase of $10 starting 
July 1st, 1960? A. The reason for the increase was that 
this shop opened in the subway arcade of the Time-Life 
Building before the other stores and shops were finished. 
There was a period that we knew it would be very, very 
slow and we felt that it was proper to subsidize him to com- 
pensate him for the (202) of business and tips that he was 
receiving in the 666 Fifth Avenue Shop, 

Q. Well, you testified that the reason that you were 
giving him $25 extra to begin with was partly to compensate 
him for the commissions and tips that he was losing. What, 
in addition to that, was the reason for the increase of $10 
in July, 1960? A. The reason for that was that while at 
the Tishman shop he was making commission and tips; in 
other words, he had more customers which would give him 
commission and tips: by going to a brand new shop that 
had no customers, there would be a serious loss of income 
to him. 


* * * * * * 


(208) Q. Is Mr. Todaro using the address, care of 
Terminal Barber Shops, Inc. with your knowledge and 
authority? <A. Yes. 

Q. At what instance did you give him this authority 
and approval? A. It is merely to receive mail and phone 
calls or more specifically, to receive our checks. We didn’t 
give him an office. There is no office there that has a desk 
in it. There is a cashier’s desk and he uses that for bar- 
ber services and perhaps makes out monthly bills and 
receives checks and keeps his books. 

Q. He uses your place generally then and not any 
specific spot? A. I don’t know. I don’t know if he uses 
it or not. 
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Q. But he has no other place for transacting business 
of that type except your place, is that right? A. He may 
use his home or some other place. The mail and telephone 
calls are directed to this place. That’s all I know. 

Q. When does he use this for these purposes? (209) 
A. It should be during non-business hours. 

Q. Did you have an agreement with Mr. Todaro to that 
effect? A. No. 

Q. You don’t—do you know for sure whether or not 
he did use it only during non-business hours? 


Mr. Klenk: Objection. 


A. No. I suppose if we would want to speak to him about 
a cleaning situation in a shop, I’m not going to wait until 
six o’clock when the shop closes. I would call him or go 
up there during the day to speak to him. 


(215) Q. What is the substance of your conversation? 
A. I told him that there was going to be picketing there. 
I wanted to see what action our barber’s union would take, 
Local 760. I also wanted to see what action the National 
Cleaning Service employees would take, who are members 
of 32-J. I also contacted Mr. McCarthy, the manager of 
the Tishman Building, told him about this, and I told Joe 
Todaro to stand by and I would advise him of the serious- 
ness of the situation. 

Q. If I am correct, when you talked to Mr. Todaro; in 
other words, it was agreed that you would handle these 
details and he was to stand by? A. No. 

Q. I don’t quite understand. A. I told him I would 
advise him as to the seriousness of the situation. I never 
told him what we would do about it or what he should do 
about it. I just told him I would keep him posted on the 
details as they happened. Personally, he is a barber and 
a manager. He is a pretty busy guy. He only has two 
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hands and it was much easier for me to get the details 
and relay it to him. 


(217) Q. Did you have any subsequent correspondence, 
conversations or telephone call with any member or officer 
of Local 32-J concerning the mutual concern which you 
and Mr. Todaro had? A. No. No calls, no letter. 

Q. Did you have any correspondence, telephone calls or 
conversations with anybody else besides Mr. Todaro con- 
cerning (218) this dispute? A. I kept in touch with Mr. 
McCarthy, the manager of 666, which I promised I would 
do, and he promised that he would speak to me in case of 
an interruption of the cleaning service, and I referred the 
matter to our attorney, Charles Moos. 

Q. Did Mr. Todaro, to your knowledge, talk to any of 
your managers concerning how this picketing might affect 
you and what the procedure of the different shops should 
be with these pickets roaming around outside? A. Iassume 
he talked to Mr. Romei, who is the manager who replaced 
him. 

Q. If I am correct, the picketing at that time was at 
the Tishman Building. A. Only the Tishman Building. 

Q. Which was the old place where Mr. Todaro worked? 
A. Right. 

Q. And Grand Central? A. There was no picketing 
at Grand Central. 

Q. 120 Broadway? A. Right. 

Q. There was no picketing going on in front of the 
shop where Mr. Todaro was working? A. No. 


” * * * * . 


(219) Q. Did you say anything to anybody else con- 
cerning the effect which the picketing was having on 
your business? A. Did I speak to anyone else? 

Q. Yes. A. Only my attorney. 

Q. Did you at any time subsequent to the first conver- 
sation which you had with Mr. Todaro concerning the 
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picketing problem, did you at any time ever inform him 
that such pressure was being put upon you that his employ- 
ees might have to join Local 52-J? A. Outside of one 
phone call from a Mr. Verdina, that I testified to yesterday, 
there was no pressure put on me. 

Q. This Mr. Radina A. Verdina. V-e-r-d-i-n-a. 

Q. Is he a member of the barber shop union? A. He 
is the business agent of the barber shop union. 


* * * * * * 


Q. Did there come a time when you and Mr. Todaro 
together decided that something should be done about 
Local 32-J having picketed you in November? A. I don’t 
understand the question. If your question is did we—— 


Trial Examiner: Another way to put it, did you 
get together and make a decision that something 
should be done about Local 32-J’s picketing? 


A. Yes, I referred the matter to our attorney. 


Trial Examiner: The question is did you and 
Todaro get together? 

The Witness: I’m coming to that. 

Trial Examiner: <All right. 

The Witness: I contacted my attorney, Mr. Moos. 
We met one morning briefly in the Time-Life Barber 
Shop and it was a three-way conversation between 
the three of us, ineluding Todaro. It was decided 
that Todaro, Todaro decided he would find out what 
was involved in joining the union or having his mem- 
bers join the union and Mr. Moos thought that this 
was a violation of the secondary boycott (223) laws 
and would file a petition with the National Labor 
Relations Board, which he did. 


Q. Did Mr. Todaro coneur in Mr. Moos’ decision? A. 
Yes. 
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Q. Does Mr. Todaro have an attorney? A. I don’t 
know. 

Q. Did Mr. Moos, to your knowledge, or at your instrue- 
tion take action on your behalf and on Mr. Todaro’s behalf 
at the National Labor Relations Board? A. He did what 
was required. I don’t know who he was working for, He 
said that it was a simple paper to file, it would take him 
ten minutes to do it and he could stop this whole business, 
which he did. 


* * * “ * * 


227) Donxatp Mumm, a witness called by and on behalf 
of the General Counsel, being first duly sworn, was exam- 
ined and testified as follows: 


* * * * 


Direct examination by Mr. Klenk: 


Q. Mr. Mumm, where are you employed? (228) A. Local 
32-J, 250 West 57th Street, New York City. 

Q. What is your capacity with that union? A. Business 
Agent. 


Mr. Klenk: Mr. Trial Examiner, I would like at 
this time permission to examine the witness under 
43B. 

Trial Examiner: All right. 


* * * * 


By Mr. Klenk: 


Q. Mr. Mumm, on or about November 2nd, 1960, under 
the auspices of Local 32-J, was there picketing commenced 
at the 666 5th Avenue Building? A. Yes. 

Q. On that date, sir, was there picketing at the 53rd 
Street entrance to that building? A. Let me say it is very 
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difficult for me to be absolutely certain where the picket was. 
I wasn’t down there. It was only towards the latter part 
of the strike that I even went near the building or saw what 
was going on because I was busy with my own work. Our 
general organizer, Mr. McManus, is responsible for posting 
pickets, et cetera, keeping track of them. 

Q. But the picketing did begin on that day, did it not? 
(229) A. I believe it was November 2nd. 

Q. It did start at 666 Fifth Avenue, is that correct? A. 
Right. 

Q. Do you recall how many pickets were involved at that 
time on that day? A. I don’t, no. 

Q. But at least one, correct? A. Yes. 

Q. Would you say that it would be a fair statement that 
the picketing continued on a daily basis, excluding Satur- 
days, Sundays and Holidays, from that date, November 
2nd, to on or about November 28th, 1960? A. Yes. 

Q. Would you say that during that time there was picket- 
ing at the 53rd Street entrance to the Tishman Building? 
A. Either the 53rd or the 5th Avenue, yes. 

Q. It was at either one of the two, is that correct? <A. 
That is correct. 

Q. At all times during the picketing period? A. As far 
as I know. 

Q. Isn’t it also a fact that the picketing conducted at 
that particular site during that period was directed toward 
a barber shop located in the building? A. I believe so, yes. 


(231) Mr. Klenk: This is the piece of paper upon 
which the stipulation was based. It is the exact 
wording as I read it into the record yesterday when 
we agreed to the now-withdrawn stipulation. I will 
read it now—— 

Trial Examiner: Let the witness see it and see if 
(232) that refreshes his recollection. 


(Document shown to the witness.) 
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A. Yes, I believe that was the wording on the sign. 
Q. That was the wording on the sign? <A. Yes. 


(233) Trial Examiner: All right, I’ll ask Mr. 
Klenk to read this into the record and remind coun- 
sel that this is the document which Mr. Klenk, I 
believe, used in reciting a stipulation into the record 
which was at first agreed upon by counsel for the 
Respondent at the first morning of this hearing and 
that stipulation, of course, has since been withdrawn. 

Read it into the record, will you, Mr. Klenk? 

Mr. Klenk: ‘‘Office Cleaners Union on Strike. 
Terminal Barber Shop, 666 Fifth Avenue has dis- 
placed Local 32-J Members by hiring non-union 
employees. Help us gain better conditions. Local 
32-J.”’ 


(237) By Mr. Klenk: 


Q. Isn’t it a fact that the picketing which was carried 
on at this place took place between the hours generally 
between nine and five during the day? <A. I don’t know 
what time they started. I believe that they did quit about 
five o’clock. 

Q. Let me state it this way. Would you say it was a 
fair statement of fact that the picketing began and was 
carried on during the daylight hours? A. Yes. 

Q. During the hours when the barbers and whoever else 
worked in the barber shop were at that time engaged in 
performing their duties? A. Yes. 

Q. That the picketing was not carried on at any time 
in the night time? A. Not that I know of. 

Q. That it was never carried on at the time that it has 
been alleged here that the cleaning took place of that 
particular shop? (238) A. Not that I know of, again. 

Q. Was there ever any picketing at the Time and Life 
Building shop that you know of? A. Not that I know of. 
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Mr. Smith: Objection. At the Time and Life 
shop. What do you mean? In front of it? 
Mr. Klenk: J’ll clarify that, if you wish. 


Q. Was there any picketing at the Time and Life Build- 
ing? A. Not that I know of. 

Q. Where is the barber shop located at 666 Fifth Avenue, 
Mr. Mumm? A. In the arcade. 

Q. Is that the arcade on street level or below street 
level? A. On the subway level. 

Q. Was there any picketing before the doors of the 
barber shop itself that you know of? A. I don’t believe so. 

Q. The picketing just took place at the entrances to 
the arcade and sub-arcade, is that correct? A. Entrance 
to the building, street level. 

Q. Which is also the entrance to the sub-arcade? A. 
That’s correct. 

Q. Is that correct, on the 53rd Street side? A. Right. 
There is a stairway which leads to the arcade. 

(239) Q. There is no other entrance that leads to the 
sub-arcade that you know of? A. Not that I know of. 

Q. Do you recall whether this sign was worn both front 
and back or just on the front? A. The sign I saw was front 
and back. 

Q. Was the legend that was worn—borne on this sign, 
was it the same on both sides? A. I would imagine so. I'm 
not certain. 

Q. Would you say it was a fair statement of fact that 
the signs never changed as to legend during the course 
of the picketing? A. I wouldn’t imagine so, again, but I 
wasn’t down there. I was only down there twice so it is 
hard for me to—I don’t handle it. It is not my job. 

Q. From your own knowledge, though, would that be 
an accurate statement, that the signs did not change as to 
legend? A. I wouldn’t want to say. 

Q. Let me ask you this. Do you have any knowledge of 
any other signs being used? A. No, I don’t. 


Donald Mumm, for General Counsel—Direct. 


Q. Was there ever any picketing at the Grand Central 
Terminal site? I am referring to 42nd Street and Van- 
derbilt Avenue? (240) A. I don’t believe so. 

Q. Was there ever any picketing conducted by the 
Union at the Empire State Building, which I believe is on 
Fifth Avenue and between 33rd and 34th Streets? A. No, I 
don't believe so. 

Q. Was there any picketing at the building known as 
120 Broadway at any time during the month of November? 
A. Yes. 

Q. Would you say that it is a fair statement of fact 
that the picketing began at that particular location on or 
about November 14, 1960? I’m not saying exactly on that 
date. A. I know it started after the picketing started at 
666 Fifth but I don’t know the date. 

Q. Would you say it might have been a week later, 
approximately two weeks later or so? A. I wouldn’t be 
able to say. It could have been a week, two weeks. 

Q. But November 14th could be an accurate date, is 
that correct? A. Could be, yes. 

Q. Would you say it also would be a fair statement of 
fact that the picketing continued at that location until 
about November 25th, 1960? A. I don’t know. I don’t know 
when they 

(241) Q. Let me ask you this. Did the picketing at that 
location continue past the picketing at the Tishman Build- 
ing? A. No, it would not. 

Q. Did it end before the picketing at the Tishman Build- 
ing? A. I don’t know for sure but I would say they both 
stopped at the same time. 

Q. Now, the picketing at 120 Broadway, do you recall— 
strike that. 

Would you say it is a fair statement of fact that the 
picketing at the 120 Broadway building was done at the 
entrances to that building on Broadway itself? A. Yes. 

Q. Could you tell us the approximate location of the 
barber shop, the Terminal Barber Shop that is located in 
120 Broadway Building? A. That is also in the arcade. 
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Q. Could you describe for us more in detail just exactly 
what you mean by the arcade? A. Down a flight of stairs, 
subway level. 

Q. Subway level again. Actually, it is a sub-areade, 
is that correct? A. That is correct. 

Q. How far would you say it was to the sub-arcade from 
the entrance where the picketing was going on at 120 (242) 
Broadway? Approximately. A. I’m trying to recall the 
entrance to the building now. About 30 yards. 

Q. Would you say it was a fair statement of fact that 
there was picketing also being conducted at times at the 
back of 120 Broadway? A. I don’t know. 

Q. Would you know how many pickets were picketing 
at any given time at the 120 Broadway situs? A. No. We 
had one I know at 666 Fifth and we had one also at 120 
Broadway. Whether we ever had any more than one at 
any given time, I don’t know. 

Q. You don’t know that. 

Would you say it would be a fair statement that the 
picketing at 120 Broadway also occurred during the busi- 
ness hours of the barber shop, the daylight hours? A. It 
was done during the daylight hours, yes. 

Q. Would you say that it would be fair to state that 
the picketing was on a daily basis, excluding holidays 
and Saturdays and Sundays? A. Yes. 

Q. Do you recall the sign that was worn by the pickets 
at the 120 Broadway shop? A. No. I will assume again, it 
was pretty much the same thing as appeared on the sign 
at 666 Fifth; only differing (243) insofar as the address, 
the location. 

Q. In other words, the location would be 120 Broadway 
instead of 666, is that correct? A. Yes. 

Q. Other than that you would say it would be a fair 
statement that the sign read ‘‘Office Cleaners Union on 
Strike, Terminal Barber Shop, 120 Broadway, has dis- 
placed Local 32-J members by hiring non-union employees. 
Help us gain better conditions, Local 32-J’’? A. That 
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sounds reasonable. I think that’s pretty much what it 
says. 

Q. And to your knowledge, did this sign remain con- 
stant during the period of picketing at 120 Broadway? A. 
Again, I don’t know. I wasn’t down. there. 

Q. Well, do you know that—do you know of any other 
sign being used during that time at that location of pick- 
eting? A. No, I don’t. 

Q. Would you happen to have a copy of that sign avail- 
able? A. I’m certain we have one of those signs in the 
office. Which one, for which shop, for which building, I 
don’t know. I know we have one. 

Q. Well, if you have a sign for 120 Broadway, would 
you be willing to bring it tomorrow? (244) A. Yes. 

Q. Has there been any picketing at either 666 Tishman 
shop or the 120 Broadway Shop since on or about Novem- 
ber 28th, 1960? A. No. 


. Ld * * = e 


Frep Gattoway, a witness called by and on behalf of 
the General Counsel, being first duly sworn, was examined 
and testified as follows: 


Trial Examiner: Tell the reporter seated there 
your full name and present home address. 

The Witness: Fred Galloway, 425 Keap Street, 
Brooklyn. 


Direct examination by Mr. Klenk: 


Q. Mr. Galloway, are you currently (245) employed? 
A. I am. 

Q. Would you tell us who you are employed by? A. 
By Mr. Joe Todaro. 


ee * 
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By Mr. Klenk: 


Q. Do you recall approximately—do you recall how 
long you have been employed by Mr. Todaro? A. Well, 
I first started working for him in September. 

Q. Of what year? <A. Of 1960. 

Q. How long were you employed at that time? A. Well, 
I was employed, I worked about three weeks. 

Q. And then what happened? A. Then I was off for 
about two weeks. 

Q. Then what happened? A. Then I went back to work 
for him. 

Q. Are you currently working for Mr. Todaro? A. I 
am. 

(246) Q. What capacity or what job do you do for Mr. 
Todaro? A. I do cleaning. 

Q. When you began working for Mr. Todaro in 
September of 1960, will you tell us exactly what you 
cleaned? A. Well, at that time I was cleaning 120 Broad- 
way and Grand Central, 42nd Street. 

Q. When did you do this cleaning? A. At night. 

Q. What particular thing did you clean? What office 
or shop or whatnot? A. Well, I cleaned at 120 Broadway 
and 42nd Street, Grand Central. 

Q. Do you recall the names of the offices or shops 
that you were using—that you were cleaning at that time? 
A. I was cleaning nothing but just the two barber shops. 

Q. Will you identify those shops for us, please? A. 
One would be 120 Broadway. 

Q. Would you give us the name of the company, if you 
know? <A. Well, it is Terminal. 

Q. What shop were you cleaning at Grand Central? 
A.I was cleaning Terminal Barber Shop in Grand 
Central. 

Q. When did you start cleaning these two shops? A. 
In the afternoon, after the shop was closed. 
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Q. Approximately how long would it take you to clean 
(247) each shop? A. Well, from three and a half to four 
hours. 

Q. What was your function in cleaning each shop? A. 
Well, the general cleaning is mopping and dusting and 
washing the face bowls. 

Q. Did you do general cleaning at both those shops at 
that time? A. Yes, I did. 

Q. Now, during that time that you cleaned those shops, 
who supervised you in your functions? A. Mr. Joe 
Todaro. 

Q. Did anyone else ever tell you what to do at those 
particular shops? A. They did not. 

Q. After you had left Mr. Todaro and then returned to 
him, what shops did you clean? <A. I started at Grand 
Central and 34th Street, the Empire State Building. 

Q. What did you do at those particular shops? A. 
Well, I just mopped the floors. 

Q. You just mopped the floors? A. That’s right. 

Q. Did anyone at that time work with you? A. Nobody 
worked with me. 

Q. When did you do this particular work, at what hour? 
(248) A. At night when the shops were closed. 

Q. Who supervised you at that time? A. Mr. Joe 
Todaro. 

Q. Approximately how many times would you say you 
have seen Mr. Todaro during a week? A. Once or twice 
a week I would see him. 

Q. He would come around and check on you at the 
shop, is that correct? A. That’s right. He would. 

Q. At any time did you clean any other shops in addi- 
tion to Empire State and I think Grand Central was the 
last two you mentioned. A. Then I started to clean 666 
Fifth Avenue, the Tishman Building, the barber shop. 

Q. Did you clean any other shops in addition to that 
shop? A. No, I did not. 
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Q. What shops do you clean today? A. I clean Tish- 
man, 666 Fifth Avenue, Grand Central, 42nd Street, and 
Empire State Building, 34th Street. 

Q. Does anyone assist you in cleaning those particular 
shops? A. Nobody assists me. 

Q. Approximately how long would you say you have 
been cleaning those three shops? (249) A. I’d say at 
least about—I think I—I can’t recall just the exact time. 
‘About two and a half months to three months. 

Q. What do you do in each shop in regards to clean- 
ing? A. Well, at Tishman, I mops the floor and I do all 
of the cleaning at Tishman. In the other two shops, I 
just mops the floors. 

Q. Have you worked in the 120 Broadway shop since 
your return to work? A. No, I haven’t. 

Q. Approximately how long would you say it takes 
you to complete the work at the three shops you are now 
cleaning? A. Well, I say it is an eight-hour job. 

Q. Do you work anywhere else in addition to your 
cleaning for Mr. Todaro? <A. I do not. 

Q. How did you'come to get the job with Mr. Todaro, 
will you tell us, please? A. Yes, through my brother. 

Q. Would you tell us how your brother introduced you 
to Mr. Todaro? A. Yes. He told me that he needed 
somebody to work. At that time I was out of work so I 
goes down with him and sees Mr. Todaro. 

Q. Was your brother working for Mr. Todaro at that 
time? (250) A. Yes, he was shining shoes in the building 
there. 

Q. In what building? A. In Time and Life. 

Q. Did Mr. Todaro tell you what to do when he hired 
you? A. Yes, he told me what I would have to do. 

Q. Did anyone else ever tell you what you would have 
to do? A. Nobody else. 

Q. Were you here yesterday during the hearing? A. 
Yes, I was. 
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Q. Do you remember the gentleman who was on the 
stand at that time who was testifying while you were here? 
A. The first time I saw him. 

Q. That was the first time you saw him? A. That 
was the first time I saw Mr. Bauman. 

Q. Do you know what his position is? A. Well, no 
more than what I learned from being here yesterday. 

Q. Have you ever met anyone else, a Mr. Brown from 
Terminal Barber Shops? A. No, I have never seen him, 
to know him. 

Q. In your performing these duties, have you had any 
contact with anyone other than Mr. Todaro? A. I have 
not. 

Q. And no one has given you any orders other than 
(251) Mr. Todaro? A. Have not. 

Q. Would you tell us how you were paid? A. How 
am I paid? 

Q. Yes, how you are paid. A. Iam paid ona monthly 
basis. 

Q. Would you tell us, please, what arrangements you 
have in receiving your pay? A. Well, I gets paid twice 
a month, on the 15th and Ist. 

Q. Who paid you? A. Mr. Todaro. 

Q. How does he pay you? A. He writes mea check and 
I endorse it and he cashes it for me. 

Q. Have you ever filled out any forms for Mr. Todaro? 
A. Yes, I did when I first got the job. 

Q. Will you tell us what form that was used? A. Well, 
I filled out a form stating that how many dependents I 
had in the family. 

Q. A withholding form? A. A withholding form, yes. 

Q. Do you know if Social Security is taken out for you? 
A. Well, I—no more than he told me he was paying it. 

Q. Who told you? (252) A. Mr. Todaro, that he was 
paying my Social Security. 

Q. Has anyone else ever paid you any money while 
you have been cleaning these particular shops? A. Nobody 
else. 
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Q. Have you ever received any checks from Terminal 
Barber Shop at any time? A. I have not. 

Q. Have you ever received any checks from Charmode 
Beauty Salons at any time? <A. I have not. 

Q. Who provides you with the cleaning equipment to 
clean these shops? A. Mr. Todaro, he furnishes all the 
cleaning equipment, 

Q. Could yon tell us in as much detail as possible 
exactly what cleaning equipment you are furnished with? 
A. Well, such as mops and detergent. 

Q. Any others? A. Yes: and brooms. 

Q. Any others? A. Well, ammonia and Mr. Clean, 
anything that contains something to clean with, he always 
gets it for me. 

Q. Such as cloths or sponges? A. Yes. 

Q. When you need anything, who do you notify? A, 
I notify him. 

(253) Q. How do you get your equipment? <A. Well, 
I go by and he tells me to get it and bring him a bill and 
I do and he pays for it. 

Q. And he pays for it? A. That’s right. 

Q. Is this equipment delivered or do you pick it up? 
A. No, I carry it myself, 

Q. You get it yourself? A. That’s right. 

Q. How do you pay for it? A. He pays for it. Some- 
times when I need it, he will give me the money. Some- 
times when I need things, he gives me the money if I go 
by there. 

Q. Who do you mean by ‘the’??? A. Mr. Todaro. 

Q. Mr. Galloway, at any time in or on or about Novem- 
ber, 1960, did you happen to have a conversation with any 
representative of Local 32-J? A. Yes, I did. 

Q. Would you recall approximately when that first con- 
versation took place? A. Well, I just can’t recall what 
date it was. 

Q. Could you recall by month? Was it November? A. 
I think it was either the latter part of November— — 
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Q. Was this after you had returned to work for Mr. 
Todaro? (254) A. Yes, it was. 

Q. Do you recall where this first conversation took 
place? A. Yes, I think it was, I recall it was the 34th 
Street, Empire State Building. 

Q. Do you recall who the parties were who spoke to 
you at that time? A. Yes, I do. 

Q. Do you know their names? A. By now I do since I 
was here. 

Q. Is any such party now present in this room? A. 
Yes, I see a gentleman. 

Q. Would you point him out, please? A. Yes, Mr. 
Mumm. 


Mr. Klenk: Let the record show that the witness 
has pointed to the gentleman whom he has identified 
as Mr. Mumm, and who has previously testified in 
this hearing. 


Q. At that time, what was said by them and what was 
said by you? A. Well, they came in and told me who they 
was and asked me about, would I like to become a union 
member. I told them I wouldn’t sign no cards at the 
present time. 

Q. Was this at the 34th Street shop? A. I think it 
was, yes. 

Q. Did you have a conversation at any time later 
thereon (255) with Mr. Mumm or any representative of 
Local 32-J? A. Yes, I did. 

Q. When was that, please? A. About a month ago. 

Q. Would you tell us the circumstances that occurred 
at that time? A. Well, they came by the Tishman Build- 
ing, 666 Fifth Avenue. 

Q. Who is ‘‘they’’? A. I don’t know the fellow’s name. 
It was two colored fellows. 

Q. Mr. Mumm was—was Mr. Mumm along? A. At one 
time, Mr. Mumm, he was there, too. 

Q. At the Tishman Building? A. Yes. 
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Q. This particular occasion when these two men came 
to you at the Tishman Building, will you tell us what took 
place? A. Well, the same as they always did, they wanted 
me—wanted to know if I would sign a pledge card that I 
would join the union. 

Q. What did you tell them at that time? A. I refused 
to sign the card. 


(257) Cross examination by Mr. Smith: 


Q. Mr. Galloway, you stated that you were employed by 
Mr. Todaro on—in September, 1960, the first time? A. 
That’s right. 

Q. Had you ever worked on a job before which had 
involved cleaning? A. Oh, yes. I have been cleaning 
before. 

Q. Where was that? A. At the YMCA. 

Q. Any other places besides the YMCA? A. Yes. I 
was a porter for the Board of Transportation, doing clean- 
ing for the Board of Transportation. 

Q. Cleaning? (258) A. Yes. 

Q. While you were employed by the YMCA, did you 
do your cleaning alone? A. I did. 

Q. Did you have supervision? <A. Yes, I did. 

Q. Did the YMCA employ you directly? A. Yes, they 
did. 

Q. Was your supervisor employed by the YMCA? A. 
Yes, he was. 

Q. Did anybody else give you any orders at that time 
besides your supervisor? A. Nobody. 

Q. Did your supervisor tell you where to clean and 
when? A. Yes, he did. 

Q. While you were on the job at these Terminal Barber 
Shops, you saw nobody else but Mr. Todaro? <A. I never 
seen nobody but him. 

Q. Nobody else was in the shop, nobody else was around? 
A. Nobody else was around. 
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(259) Q. When Mr. Todaro employed you, do you 
remember the exact date when that occurred? A. No, I 
can’t recall the exact date. 

Q. You say that your brother recommended you? A. 
Yes, he did. 

Q. Where had your brother been working? A. He is 
shining shoes in the building. 

Q. Which building is that? A. Time and Life Build- 
ing. 
Q. Do you know from your own personal knowledge if 
your brother had any connection with Mr. Todaro there in 
an official capacity? A. No, I did not. 

Q. You don’t know whether he— (260) A. No, I don’t. 

Q. Did you first see Mr. Todaro alone or was your 
brother with you at that time? <A. If I recall I think I went 
in by myself because he was working. 

Q. Your brother was working? A. Yes, he was work- 
ing at the time I went down. 

Q. Was that during the day that you went down? A. 
It was during the day, yes. 

Q. Did you go down to the Time and Life Building? A. 
I did. 

Q. Did you walk in the door to the Time and Life Build- 
ing? A. I went into the barber shop. 

Q. Where was Mr. Todaro at that time? A. If I recall, 
I think he was busy. 

Q. Doing what? A. Cutting hair. 

Q. Did Mr. Todaro interrupt his cutting hair to come 
over and talk to you? A. Well, yes, he did, and he said he 
would talk with me as soon as he had a chance, so I waited 
for him. 

Q. Mr. Todaro talked to you before the end of business 
hours? A. Well, yes. He talked to me briefly. Again, I 
waited (261) until the shop was closed. 

Q. But you did talk to him before the shop was closed? 
A. Yes, when he saw me, he came over to me because he 
knew that I was coming down. 
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Q. Had your brother made arrangements with Mr. 
Todaro to bring you down there? A. I don’t know about 
arrangements. He just told him he would tell me and I 
would come down the following day, which I did. 

Q. You have testified to the fact that on your last job, 
these jobs that you are presently doing, you are working 
approximately eight hours a night? A. Yes, it is an eight- 
hour job. 

Q. How many days a week do you work? A. I work 
five days. 

Q. How much do you earn per week? A. Well, he pays 
me on a monthly basis. 

Q. How much do you earn per month? A. $220. 

Q. You testified that you are paid by check? A. Yes, 
Tam. 

Q. Is there any name printed on this check? A. Well, 
no, because when I go down and get my money, he gives me 
a check and I looks at it and I sees the amount and I 
endorses it and he cashes the check for me. 


(262) By Mr. Smith: 


Q. Did you ever cash any of these checks (263) at a 
bank yourself? A. Yes, I did. I cashed some checks. 

Q. When you bought this cleaning equipment, what did 
you do with the bills? A. Well, I don’t buy all the cleaning 
equipment. He furnished some of it. Like I said, if I need 
something and I have to go by the shop, I go by and get it 
out of my money, I present him a bill, jots it down on a 
piece of paper, gives it to him and he gives me the money. 

Q. You give him his figure on a piece of paper, it is 
not a bill? A. In other words, I jot it down so I can keep 
a record of what I spend. When I go by, I get it and he 
gives me the money. 

Q. Do you get any bills from the place where you buy 
the equipment, do they give you any bills? A. No. Because 
sometimes I just need a can of Mr. Clean. I go to the 
grocery store and pick it up. 
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Q. Are you always paid for this right then, right on the 
spot? A. Whenever I go by, I present whatever I spend, 
he always pays me. 

Q. When you say ‘‘go by,’’ where do you go by? A. I 
go by the place where he works. 

Q. Time and Life Building? (264) A. Yes. 

Q. When do you go by there? A. Sometimes I go by in 
the afternoon mostly. 

Q. And he pays you then in the afternoon? A. Yes. 

Q. Do you wear a uniform while you are working on the 
job? I do not. 

Q. Have you ever worn any uniform while you have 
been on that job? A. No, I haven’t. 

Q. Have there ever been any complaints about your 
work? A. I baven’t heard of any. 

Q. Has anything been said to you at the present time 
concerning which building you will be working in in the 
future? A. No, there hasn’t. 


Q. In your conversations with Mr. Mumm, you have 
stated that you told Mr. Mumm that you would not sign the 
pledge card, is that correct? A. That is correct. 


* * * * * 


Re-direct examination (265) by Mr. Klenk: 


Q. When you say you go around to the shops sometimes 
in the afternoon regarding equipment, would you tell us 
approximately what time that is? A. Well, I’d say around 
five-thirty. The shop closes at six. 

Q. In other words, just before closing, is that correct? 
A. Yes. 

Q. When you pick up this equipment, when do you usually 
pick it up? A. I pick it up around six or six-thirty. 
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(277) Joux R. Browy, a witness called by and on 
behalf of the General Counsel, being first duly sworn, was 
examined and testified as follows: 


Trial Examiner: Tell the reporter your full name 
and present home address. 

The Witness: John R. Brown, 104-20 Queens 
Boulevard, Forest Hills. 


Direct examination by Mr. Klenk: 


Q. Mr. Brown, would you state your position with Ter- 
minal Barber Shops, please, for us? A. Vice President and 
Secretary. 

Q. Do you have any other position with that company? 
A. Ihave been General Manager. 

Q. Would you state your position for us with Charmode 
Beauty Salons, please? A. Vice President. 

Q. Mr. Brown, could you tell us who was cleaning the 
Tishman Shop at the beginning of the year 1960, as of 
January 1st of that year? A. National House Cleaners, 

Q. How long did they clean it during that year? A, 
Until the end of February. 

Q. What happened at that time? A. Well, I notified them 
that their services were no longer required. 

(278) Q. Who did you notify? A. Mr. Feld, Manny 
Feld. 

Q. Who is Mr. Feld, please? A. He is with the National 
House Cleaners. 

Q. Do you know what position he has with National 
House Cleaners? A. No, 

Q. Have you had prior experiences with Mr. Feld? A. 
Oh, I know Mr. Feld for 20 years. 

Q. From those experiences and from your dealings with 
him during that period of time, would you know whether 
he is an officer? A. Truthfully, I don’t know. 

Q. How did you notify National that you were— A. 
By letter. 
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Q. After the letter, what happened? A. Well, Mr. Feld 
called me up and gave me another proposition to cut down 
the amount of expense but the amount of work he was going 
to do wasn’t sufficient, so we didn’t take the deal. 

Q. After you ceased using National, who cleaned the 
Tishman shop? A. Well, it was some chap cleaned it. I 
don’t remember his name. He cleaned it for one month. 

Q. Do you recall how he got the job? A. He was recom- 
mended by the brush boy. 

(279) Q. Who is the brush boy? A. Jeff Wilson. 

Q. Is he the brush boy at the Tishman Shop? A. He 


was. 

Q. Do you recall the arrangements at that time that 
were made with this particular person? A. The amount 
of money? 

Q. The amount of money or anything else in regards to 
the cleaning. A. No, I don’t recall. 

Q. Was he considered an employee by your company? 


A. No. 

Q. Was he covered by any of your policies that vou 
have on behalf of your barbers and manicurists working 
in the shop? A. No. 

Q. Did you have any control over his cleaning? A. 
Other than to see it was done right. 

Q. What I mean is, did you supervise the actual per- 
formance of his cleaning? A. No. 

Q. Did you ever tell him, or did anyone from your 
company that you know of, ever tell him how he should 
perform the various cleaning tasks? <A. No. 

Q. What was your sole concern in regards to the clean- 
ing? (280) A. That the shop was cleaned properly. 

Q. That was all? A. That was all. 

Q. The end result? A. The shop cleaned. 

Q. How long did he last? A. One month. 

Q. What happened at the end of that month? A. A 
man by the name of Sam Goddard took it over. 
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Q. How did he become the cleaner of that shop? A. He 
was also recommended by Jeff Wilson. 

Q. He was recommended also? <A. Yes. 

Q. Would you tell us what arrangements were made 
with Mr. Goddard at that time? A. Well, you mean finan- 
cial arrangements? 

Q. Financial and other arrangements relating to the 
cleaning? A. I don’t recall the amount that he was paid 
but I know he was told what he had to do. Outside of that 
I don’t recall. 

Q. Do you know who he used to clean that shop? A. 
Not the man. 

Q. Do you know the man’s name? A. No, I never saw 
him. 

Q. Did you have anything to do with that man being 
hired (281) to clean that shop by Mr. Goddard? A. No. 

Q. Did you ever supervise that man’s work? A. No. 

Q. Did you ever go around to the shop at that time 
and check up on the work when it was being done by Mr. 
Goddard’s cleaner? A. No. 

Q. Did you have any control whatsoever over that 
cleaning? A. No. 

Q. Were the employees of Mr. Goddard in any way 
covered by any insurance policies that related to your 
barbers and other employees in Terminal Barber Shops? 
A. No, sir. 

Q. Did Mr. Goddard at that time or any other time 
clean any other shop, other than the Tishman shop? A. 
He cleaned Estelle Wyler. 

Q. Could you explain the relation to us of Estelle Wyler 
to Terminal Barber Shops? A. We have a 50 per cent 
interest in it. 

Q. When did he begin to clean Estelle Wyler’s, if you 
ean recall? A. April, I believe. 

Q. Do you recall how that came about? A. Well, he 
came to see me at Wylers. 
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Q. What conversation took place between you and Mr. 
Goddard (282) at that time? A. I showed him what had 
to be done. 

Q. What arrangements were made with Mr. Goddard in 
regards to the Estelle Wyler Shop at that time? A. He 
gave me a price and IJ thought it was all right. 

Q. Do you know how long Mr. Goddard cleaned the 
Estelle Wyler and the Tishman shop? A. About three 
months, I believe. 

Q. I beg your pardon? A. Three months. 

Q. Did Mr. Goddard clean any other shop for you? A. 
No. 

Q. Are you sure? A. Well, maybe he cleaned Time and 
Life. 

Do you know whether he cleaned the Time and Life 
Shop; or don’t you recall? A. I don’t recall. 

Q. Well, I show you General Counsel’s Exhibit 7A and 
I ask you to look at it, please. Does it refresh your recol- 
lection? A. That’s Time and Life. 

Q. Would you explain to us exactly what that pertains 
to? A. It’s the payment for cleaning. 

Q. Has your recollection been refreshed from that? A. 
Yes. 

Q. Did Mr. Goddard clean the Time and Life Shop? 
(283) A. According to that bill, yes. 

Q. What arrangements were made with Mr. Goddard at 
that time? A.I didn’t make any arrangements with 
Goddard. 

Q. You didn’t make any arrangements with Mr. 
Goddard at that time? A. No. 

Q. For the Time and Life Shop? A. No. 

Q. Do you know how long Mr. Goddard cleaned that 
shop? A. Well, I think he—his services terminated the 
end of June, I believe. 

Q. The end of June, you believe? A. I believe. 

Q. Is that in 1960? A. Yes, 
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Q. In relation to the services being terminated, is that 
to just the Time and Life Shop, or any other shops? A. 
Time and Life, Tishman and Estelle Wyler. 

Q. Upon the cessation of his doing the cleaning at that 
time, do you recall who took over the cleaning at those 
three shops? A. Todaro. 

Q. Would you speak up, please. A. Joseph Todaro. 

Q. What connection does Mr. Todaro have to Terminal 
Barber (284) Shops, Inc., other than those connected with 
anything doing cleaning? .A. He is a working manager. 

Q. At what shop? <A. Time and Life. 

Q. How long has he been the working manager at Time 
and Life? A. Since the shop opened. 

Q. When the shop opened? A. Since it opened, yes. 

Q. When did the shop open? <A. April, 1960. 

Q. Prior to his being the working manager at that shop, 
was he employed by your company? A. The Tishman 
Building. 

Q. At the Tishman Building? A. Yes. 

Q. What was his capacity at the Tishman Building? A. 
Working manager. 

Q. When did he begin at the Tishman Shop? A. When 
it opened until when Time and Life opened. 

Q. Do you recall when the Tishman Shop opened? A. 
I think it was the same month, a year earlier. 

Q. Would that be 1959? A. Yes. 

Q. How was Mr. Todaro, in regards to his working 
manager (285) position, transferred or what—strike that. 

Could you give us in detail the exchange or why Mr. 
Todaro left the Tishman Shop for the Time and Life Shop, 
please? A. Well, we transferred him from the Tishman 
Building to the Time and Life Building. 

Q. Can you tell us how you—how Mr. Todaro came 
to do the cleaning for your shops, the three that you men- 
tioned? A. He asked me could he do the cleaning, and I 
said I would take it up with Mr. Bauman. 

Q. When did this conversation take place? .A. Some- 
time in June, 1960. 
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Q. Can you give us as much detail as possible, the cir- 
cumstances of that conversation while it developed? A. 
Well, he asked me could he do the cleaning at Time and 
Life and Tishman and Wylers, and I said I would have 
to see Mr. Bauman. 

Q. At that time were any arrangements made between 
you and Mr. Todaro as regarding price or anything of that 
nature? A. No. 

Q. Nothing was mentioned at that time? A. No. 

Q. Did you see Mr. Bauman? A. Yes. 

Q. What did Mr. Bauman say? (286) A. He said it was 
all right with him if he did the job properly and the price 
was all right. 

Q. Asa result of that what did you do? A. I went back 
to Todaro and told him. 

Q. Could you tell us exactly in as much detail as pos- 
sible what took place during the time of the conversation 
between you and Mr. Todaro? A. Well, he was given the 
three shops to do, Wylers, Tishman, Time and Life. 

Q. All right, but could you tell us what conversation? 
What did you say to him and what did he say to you? A. 
I told him if it wasn’t done properly I would also discharge 
him as cleaner. 

Q. What arrangements were made at that time in rela- 
tion to the pay for those shops? A. There was a price set 
for them. 

Q. Who made the price? A. He did. 

Q. He quoted you the price? A. Yes. 

Q. And did you find the price acceptable? A. The price 
was acceptable to Mr. Bauman and I. 

Q. Do you recall what the price was for each of those 
shops? Let’s take them one by one. Time and Life, do 
you recall? A. A hundred dollars. 

(287) Q. The Tishman shop? A. A hundred dollars. 

Q. The Estelle Wyler Shop? <A. I don’t recall exactly 
the amount for Estelle Wyler. I don’t recall the amount. 

Q. How did you pay for those particular shops? A. 
By check. 


112 
John R. Brown, for General Counsel—Direct. 


Q. Did you pay by check for the Estelle Wyler Shop? 
A. Yes, she signed the checks in some instances. 

Q. Who signed the check? A. Miss Wyler. 

Q. Were any other arrangements, in addition to how 
or the amount that Mr. Todaro was to be paid for cleaning 
these three shops made at that time? A. I don’t under- 
stand you. 

Q. You didn’t understand the question? A. No. 

Q. Strike that whole question, if you would, please. 

«At the time of this agreement which was reached 
between you and Mr. Todaro as to the cleaning of these 
three shops, were there any arrangements made regard- 
ing the pay or hire of employees? A. No. 

Q. Did you say anything about the employees that 
would— A. No. 

(288) Q. —that would be hired? A. I had nothing to 
do with it. 

Q. Did you arrange any payments to these employees 
that would be used te do the cleaning? A. No. 

Q. Did you arrange at that time for any insurance to 
cover any employees? A. No. 

Q. Did you arrange at that time for any workmen’s 
compensation in regards to those employees? A. I did 
suggest that he should have Workmen’s Compensation. 

Q. Why did you suggest that? A. Because we wouldn’t 
be liable if anything happened to any of the cleaners in 
the shop. 

Q. Why did you fear liability on that basis? A. Well, 
he could fall off the ladder while he is cleaning the lights 
and get hurt. 

Q. Did you have Workmen’s Compensation for the bar- 
bers and the manicurists in your shop? A. Yes. 

Q. Did that Workmen’s Compensation cover any of 
these employees? A. No. 

Q. Were you in any way concerned with the fact that 
the cleaning would be done in your premises? (289) A. No. 

Q. Well, could you tell us, in addition to what might 
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happen to them in regards to an accident Just why you 
were concerned about having Workmen’s Compensation or 
why you suggested it to Mr. Todaro? A. Because I thought 
it was proper they should be covered by compensation in 
case they were injured. 

Q. But for what purpose other than that fact?) A. For 
no other purpose, other than we would have been liable if he 
hadn’t have had it. 

Q. Have you at any time since Mr. Todaro has taken 
over the cleaning of those three shops gone around to check 
on the cleaning being done at night? A. No, I don’t check 
them at night. 

Q. Mr. Brown, does your barber shop conduct any classes 
for barbers? A. Sure. Once a year. 

Q. Would you tell us exactly the cireumstances and what 
is done in regards to that school? A. We take all the new 
barbers and teach them our method of working. Not neces- 
sarily hair cutting and shaving, but there are other services 
such as shampooing and massages. 

Q. Can you tell us when the last class was held? A. 
A week ago last Monday. 

Q. Where was it held? (290) A. Time and Life. 

Q. Was there any other class held in 1961? A. No. 

Q. Prior to that class that you are referring to, was 
any class held at the Time and Life Shop during the year 
1960? A. No. 

Q. Was any class held at the Tishman Shop during 
1960? A. No. 

Q. Was any class held at the Empire State Shop during 
1960? A. No. 

Q. Was any class held at the 120 Broadway Shop during 
1960? A. No. 

Q. Were any classes held at the Grand Central Shops 
in 1960? <A. Yes. 

Q. When were they held? A. January, February and 
March. 

Q. After that particular month of March, were any 
classes held at the Grand Central Shops? A. No. 
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Q. Since March of 1960, there have been no classes? 
A. No, there have been no classes since then. 

Q. Have you had occasion at any time other than those 
classes—by the way, did you attend those classes? A. 
Yes. 

Q. Why did you attend those classes? (291) A. I am 
the instructor. 

Q. Other than your attendance at those particular 
classes which you have gone into here, have you been 
around to any of those five shops which I have mentioned, 
to check on any of the night cleaning being done? A. Not 
specifically the cleaning. I go around to check the shops. 

Q. I asked you on the night cleaning during the night, 
after work hours. <A. No. 

Q. After work hours, have you been at those shops? 
A. No. 

Q. To check on the cleaning? A. No. 

Q. During the classes that were held, did you ever 
check on the cleaning that was being done? A. There was 
no cleaning done while classes were going on. How could 
you clean with 18 men in the barber shop? 

Q. Did there come a time when Mr. Todaro cleaned 
other shops, other than the three that you have mentioned? 
A. Yes. 

Q. When did that time take place? A. September Ist, 
1960. 

Q. What shops did he clean as of that date? A. 120 
Broadway, 350 Fifth Avenue, the Empire State, and the 
(292) Grand Central Shop. 

Q. Did he still continue to clean the Tishman Shop? 
A. Yes. 

Q. The Time and Life Shop? A. Yes. 

Q. The Estelle Wyler Shop? A. No. 

Q. When was he dropped—when did you drop the 
services of Mr. Todaro at the Estelle Wyler Shop? A. 
I believe at the end of August, 1960. 

Q. Would you tell us the reason why you dropped him 
at that time? A. He wasn’t doing a good job. 
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Q. As a result of that, do you know who has been doing 
the cleaning at the Estelle Wyler Shop since? A. Well, 
Miss Wyler hired some man by the name of Borg, and 
he does the cleaning there. 

Q. Do you know anything in relation to Mr. Borg? 
A. She made all the necessary arrangements. 

Q. Is he an employee of Estelle Wyler? A. No. 

Q. Does he do any other cleaning work that you know 
of? A. I don’t know. 

Q. How is he paid? <A. By check. 

(293) Q. Could you tell us whose check— A. On 
Estelle Wyler. 

Q. At the time that Mr. Todaro took over those three 
shops, were any other arrangements made other than 
what the pay would be for the services performed? A. 
No other arrangements. 

Q. Do you recall what the amount was that—that was 
arranged at in regards to the pay for those three shops? 
A. No, I don’t know. It must be in the records some place, 
but I don’t reeall. 

Q. I show you General Counsel’s Exhibit No. 6, and I 
ask you if this would refresh your recollection? A. That’s 
from our office? It must be right. 

Q. Does this refresh your recollection? A. Yes. 666, 
Time and Life, that recalls my recollection. 

Q. And that the figures on that Exhibit No. 6, to your 
recollection they are the figures that were paid? <A. Yes. 

Q. What were the reasons why you dropped Mr. Todaro? 
A. He wasn’t doing a good job either. 

Q. Were there any other reasons that you might have 
dropped Mr. Todaro? A. No other reasons. 

Q. Do you know whether Mr. Todaro had Workmen’s 
Compensation? A. I couldn’t tell you. 

(294) Q. After Mr. Todaro began cleaning the three 
additional shops, plus the two Tishman and the Time and 
Life Shop, did you have occasion to have—to know who 
his employees were doing that work? A. I wouldn’t know. 
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Q. Did you make any arrangements for paying any 
employees that would do any of that cleaning? A. No. 

Q. Did you make any arrangements for covering any 
of those employees by insurance policies or Workmen’s 
Compensation? A. No. 

Q. Did you have any control over those employees? 
A. No, sir. 

Q. Did you éver have—did you ever supervise any of 
those employees in their jobs? A. No. 

Q. Did you ever tell Mr. Todaro how they should do 
their work? A. No. 

Q. Did you ever provide any uniforms for those employ- 
ees? A. No. 

Q. Did you ever provide any equipment for the cleaning 
services of those—that were used by those employees? A. 
No. 

Q. Is Mr. Todaro still cleaning all of those five shops? 
(295) A. Not 120 Broadway. 

Q. When did he cease cleaning the 120 Broadway Shop? 
A. The Friday night before Christmas. 

Q. Could you tell us the reasons for that, please? <A. 
Yes. He was doing a terrible job. 

Q. As a result of that, what did you do? <A. I called 
him up and told him, discontinue cleaning 120 Broadway. 

Q. Did you get any one else to do the cleaning of that? 
A. Yes, the manager of the shop and the brush boy got 
some chap by the name of Moore, Roystner. 

Q. Are those two men? A. Yes, sir. 

Q. Do you know how or what arrangements were made? 
A. Yes. Financial, yes, I know. I made the arrangements. 

Q. Would you tell us, please? A. $45. a week. 

Q. Is that for each man? A. No. 

Q. Who is that paid to? A. Moore. 

Q. How is that paid? A. Through petty cash, and he 
signs a slip. 

Q. And he signs a slip? A. That he receives the money. 
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(296) Q. After you pay by petty—would you tell us 
what you mean by petty cash? A. The shop petty cash 
fund. The shop has so much money for paying incidental 
things, paying out small bills. 

Q. Do you ever reimburse the shop for these payments 
out of petty cash? A. Once a month, or oftener if 
necessary. 

Q. How do you— A. By check. 

Q. How do you know the services or the petty eash 
which has been used, the amount and for which they are 
for? A. Because they are sent to me and I examine them. 

Q. Do you know if Mr. Moore and Mr. Roystner, or 
whatever his name is, work any other place other than at— 
A. No, I wouldn’t know. 

Q. Do they work for you in any other capacity? A. No. 

Q. Do they work for you? A. No. 

Q. Are they still cleaning that shop at this time? A. 
Yes. 

Q. During the week, during working hours, Mr. Brown, 
do you ever visit any of the shops? A. Sure. That’s my 
job. 

Q. Would you please tell us just exactly what you do 
in (297) relation to the shops and visits to them? A. I 
go around and check the personnel. 

Q. How many times do you go to each shop during a 
week? A. Once or twice a week. 

Q. When you go to the shop, what is your main inter- 
est? A. Personnel, cleanliness. Do a regular checking job 
of the whole shop. 

Q. You say that you note the cleanliness of the shop? 
A. Yes, sure. 

Q. If you have complaints about the shop’s cleanliness, 
what do you do? A. Well, depending what location I’m in, 
then I get in touch with the proper authority. 

Q. The Statler Hilton Hotel, do you have a shop located 
there? A. Yes. 
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Q. Have you ever had any complaints about the clean- 
ing done at that shop? A. Sure. 

Q. Do you know who does the cleaning at that shop? 
A. Sure, National House Cleaners. 

Q. When you have complaints, what do you do about 
it in regards to that shop? A. I either call the manager 
of the hotel, the resident manager of the hotel or I write 
to National House Cleaners, (298) attention of Manny Feld. 

Q. Do you have a shop at the Savoy Hilton? A. Yes. 

Q. Who does the cleaning for you there? A. Well, I 
believe it’s the National House Cleaners. 

Q. Have you ever had any complaints about the cleaning 
of that shop? A. Not so much. Once in a while. 

Q. And again, what is your procedure when you have 
such complaints? A. Notify the foreman. They have fore- 
men on the job at the Savoy Hilton. 

Q. Can you tell us any particular shop which you have 
had serious complaints about the cleaning, other than a 
shop that is cleaned by Mr. Todaro? A. From time to 
time we have had various shops that have been—— 

Q. Can you state for us some of those shops? A. The 
Commodore, which is done by the house. 

Q. When you refer to the house, who do you mean by 
that? A. The hotel, the Roosevelt; the same thing. The 
house does it there. That’s two that I know that I have 
had trouble with. 

Q. When you have trouble what do you do? <A. Notify 
the executive assistant manager. 

(299) Q. What do you tell him? A. Bring him up 
along with me to check the shop off, show him what hasn’t 
been done. 

Q. What do you do when you go to the Time and Life 
or any of the shops that Mr. Todaro cleans and you are 
unsatisfied with the cleaning work done? A. I tell Todaro. 

Q. You tell Todaro? <A. Sure. 

Q. Do you ever have any complaints from any of the 
managers at any of these shops regarding the cleaning? 
A. The shops that Todaro does? 
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Q. The shops that Todaro does, the shops that anybody 
else does. A. Yes, from time to time. 

Q. From time to time? A. Yes. 

Q. How are these complaints registered with you? <A. 
How what? 

Q. How are these complaints brought to your attention? 
A. The manager brings them to my attention. Or I see 
for myself. 

Q. Who did the cleaning of your shops at the 120 
Broadway, rere State and Grand Central, prior to Mr. 
Todaro? A. Anchor Cleaning Company. 

(300) Q. Did you have a contract with them to perform 
those services? A. Oh, a month to month agreement. 

Q. A month to month agreement? A. Yes. 

Q. Did you have a contract with National Cleaners to 
clean the Tishman Building? A. No. 

Q. Would you speak up, please? A. Month to month. 

Q. Was there any written agreement that you can 
recall? A. No. 

Q. This is relating now to the Tishman Shop? A. The 
Tishman Shop. No, no written agreement. 

Q. Is there any written agreement of any kind relating 
to the Anchor Cleaning? A. Well, there was in the begin- 
ning but it had run out. 

Q. Was there any renewal clause in that agreement 
that you know of? A. No. We notify them before the 
renewal clause—— 

Q. When you are talking about ‘‘running out”’, are you 
referring to the time that they ceased to do the cleaning? 
A. Yes. 

Q. That was when? A. September 1st—the end of 
August was when they terminated (301) the cleaning. 

Q. How did you notify them that you were terminat- 
ing— A. By letter. 

Q. Who did that letter go to? A. Anchor Cleaning, 
attention Mr. Brendman. 

Q. Who is Mr. Brendman? A. He must have had some 
official capacity. I don’t know his title. 
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Q. At any time have you had any conversations with 
Mr. Mumm during the year of 1960? <A. Yes, I spoke to 
Mr. Mumm on two occasions, I believe. 

Q. Do you recall when the first occasion was? <A. Yes, 
after we got rid of National House Cleaners at the Tishman 
Building. 

Q. Can you tell us where that conversation took place 
and what was said by you and what was said by him? <A. 
It was said on the phone, a telephone conversation. 

Q. Who called you, or who called him? A. Mr. Mumm. 

Q. What was said at that time? A. Well, he said that 
because we had let National House Cleaners go at the 
Tishman Building and we were putting Union people out 
of work 

Q. Was anything else said at that time? A. I don’t 
know whether it was that telephone conversation (302) or 
the one later, but Mr. Mumm sent me a directory of Union 
cleaners. 

Q. What precipitated the sending to you of that direc- 
tory, do you recall? A. I don’t recall. 

Q. Did it have anything to do with the conversation 
that Mr. Mumm might have had with you on those two 
occasions? A. It might have been, but I don’t recall. 

Q. Do you recall whether Mr. Mumm at any time asked 
you to use a Union cleaner? A. He did send me the book. 

Q. As a result of that did you get in touch with Mr. 
Mumm? A. No, 

Q. Do you recall what took place in the second conver- 
sation? A. Yes. He asked me why I hadn’t done something 
about it. Then I referred him to Mr. Bauman. 

Q. After you referred him to Mr. Bauman, did you have 
any conversations with Mr. Mumm? A. No. 

Q. At any time during— A. No. 

Q. At any time during 1960, did you have any requests 
for recognition for any employees by Local 32-J? A. No. 

Q. At any time in November of 1960, did you have any 
such (303) request? A. No. 
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Q. After your conversation with Mr. Mumm, did you 
have any correspondence with him of any kind? A. No. 

Q. At the time of the picketing, did you receive any com- 
munication from Mr. Mumm? A. No. 


(306) Q. Mr. Brown, could you explain for us or tell us 
the relationship of the concessionaires to Terminal Barber 
Shops? A. They work on their own. 

Q. Could you explain in detail, please, for us, how the 
concessionaire is employed or—excuse me, strike out the 
word ‘‘employed’’, is contracted with by Terminal? Could 
you also tell us in detail what arrangements are made 
between Terminal and the concessionaires, what the—start 
with that first. A. He pays us so much, either a flat rental 
or a percentage rental. 

Q. How does this percentage rental work out? A. The 
gross receipts of the shop. 

Q. The gross receipts of the shop for what period? A. 
For the week. 

Q. Could you tell us what the amount of the percent- 
age would be? (307) A. Sometimes one-half, two. 

Q. And they pay you, Terminal Barber Shops? A. Yes. 

Q. Do they hire anyone that you know of? A. Boot- 
blacks, shineboys; that’s all. 

Q. They hire those? A. Sure. 

Q. Do you hire them? A. No, they hire them. I have 
nothing to do with that. 

Q. How are your concessionaires gotten? In other 
words, how do they obtain this contract; do you know? A. 
Well, in the last twenty years I have only had three new 
brush boys, concessionaires. 

Q. Only three? A. Yes. 

Q. Could you tell us how those three— A. Through 
recommendations. 

Q. Through recommendations? A. Yes. 

Q. Who were these recommendations made to? A. Me. 
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Q. Are these concessionaires covered by any insurance 
that covers any of your barbers or manicurists in any of 
your shops? A. They carry their own insurance, to the 
best of my knowledge. 

(308) Q. Do you know whether concessionaires carry 
any Workmen’s Compensation? A. If it is necessary, if 
they have a number of men, then they carry that. 

Q. How many men do they need, to your knowledge, this 
is? A, Two or more, I believe. There is a State law on it. 
I don’t know what the law is. 

Q. Do you have any barber shops where the concession- 
aire has more than one or two bootblacks working for him, 
the concessionaire? A. Sure. 

Q. How many shops would you have—strike that. 
Approximately could you tell us, name a shop which had 
more than one boothblack. A. Statler Hilton. 

Q. How many bootblacks did— A. Five. 

Q. Do you furnish the concessionaires with any uni- 
forms? A. No, sir. 

Q. Do you furnish the concessionaires with any equip- 
ment? A. No, sir. Other than a broom to sweep the floor. 

Q. Do you furnish the concessionaires with any boot- 
blacking material used by their bootblacks? A. No. 

Q. Do you know how they get the uniform? (309) <A. 
Yes, they get them from Brooks Brothers. 

Q. They get them from where? A. Brooks Brothers or 
Brooks Uniform Company. Brooks Uniform Company, I 
believe it is. 

Q. Do you know who pays for those uniforms? A. They 
do, the concessionaires. 

Q. Who cleans those uniforms for them, if they are 
cleaned? A. The concessionaire. We don’t have nothing 
to do with that. 

Q. You don’t have anything to do with that? A. No. 

Q. By the way, do you have anything to do with the 
cleaning of whatever uniforms or clothing is worn by the 
employees who work for Mr. Todaro? A. No. 
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Q. In some of your shops do any of these concessionaires 
wear any identification which would connect them with 
Terminal Barber Shops to the public, perhaps? A. Yes, 
they have a slug. 

Q. What do you mean by a slug? A. A patch. 

Q. Where is this patch? A. It’s either on the left or the 
right side. 

Q. What does the slug say? A. Terminal Barber Shops, 
Concessionaire. 

(310) Q. Where do they get these slugs? A. They get 
them from the man who makes the uniforms. 

Q. Do you pay for those slugs? A. No. 

Q. Do you provide those slugs? A. We don’t pay for 
nothing. 

Q. Mr. Brown, have you ever paid any bills that Mr. 
Todaro might have incurred for equipment during his clean- 
ing services for you? A. I never paid no bills. I got one 
sent to me which I promptly returned to Joe Todaro. 

Q. You sent it back to Mr. Todaro? A. Sure. 

Q. Do you know whether that bill was ever paid? A. I 
don’t know. It wasn’t paid by me. 

Q. Could you recall the circumstances relating to that 
particular bill? A. Well, it was—the bill was sent to the 
Tishman Shop and the manager of the Tishman Shop sent 
it to me at the office and when I—it was opened when I saw 
it. I wrote on the envelope, Joe Todaro, Shop 32, That’s 
the number of the shop he is in. 

Q. Did you have any conversation with the manager of 
the Tishman Shop at that time in relation to that bill? A. 
Yes, I told him, send it to me and I’ll send it to Joe (311) 
Todaro. 

Q. Did you have any other conversation with him regard- 
ing that bill? A. No. 

Q. Was anything stated during your conversation as to 
who was doing the cleaning at that time? A. Todaro was 
doing the cleaning. 
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Q. Was anything stated in that conversation about the 
cleaning? A. No. 

Q. Did you tell your manager anything in relation to 
the—who the bill belonged to and why? <A. I told him it 
belonged to Todaro, 

Q. Did you tell him why it belonged to Todaro? A. I told 
him because it was for equipment and cleaning supplies, 
which we had nothing to do with. 

Q. Did vou tell him who it had something to do with? 
A. Yes, Todaro, I told him. 

@. At any time did you have a conversation with Mr. 
Todaro about any particular item used in cleaning the 
shops? A. Well, I don’t recall whether it was he wanted 
me to buy him a waxer, or rent a waxer, and I said that’s 
got nothing to do with us. We don’t have anything to do 
with that. You will have to supply everything yourself. We 
don’t contract for anything, we don’t buy anything for the 
cleaners. 

(312) Q. When is the cleaning done at these particular 
shops, the five shops? A. What do you mean; what time? 

Q. Yes. A. I couldn’t tell you. 

Q. Is it done during business hours? A. No, certainly 
not. 


* * . * 


Cross examination by Mr. Smith: 


(332) Q. Do you know what business Mr. Goddard was 
employed in before he started cleaning shops for you? <A. 
He gave me a card, and the card said, Sam’s Cleaning 
Service. 

Q. Yes. A. That was all. I don’t know what other busi- 
ness he was in. 

Q. Do you know if Mr. Goddard was cleaning any other 
shops while he was cleaning yours? A. That I wouldn’t 
know. 
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Q. Do you know if Mr. Goddard is cleaning any shops 
now—is Mr. Goddard doing any cleaning now? <A. For us? 
Q. For anybody. A. I wouldn’t know. 
(333) Q. You don’t know? A. Not for us he isn’t. 
Q. Why did—strike that. 
Did there come a time when you terminated Mr. God- 
dard? A. Yes. 
Q. How did you effect this termination? A. Orally. 
Q. Orally? A. Yes. 
Q. Did you have any contract with Mr. Goddard? A. 
No. 
Q. You had no contract with Mr. Goddard? A. No. 
Q. I will rephrase the question. Did you have an oral 
contract with Mr. Goddard? A. Month to month. 
Q. You terminated Mr. Goddard orally. Was it over 
the phone or in person? A. No, in person. 
Q. At what location? A. I told him at Wyler’s. 
Q. And what was the reason? A. His work wasn’t any 
good. 


* * * * * * 


(345) Q. Mr. Brown, you testified to a certain telephone 
conversation or conversations which you had with Mr. Don- 
ald Mumm of Local 32-J? A. Yes. 

Q. When was the first telephone conversation that you 
had and who made the call? A. Mr. Mumm made the call. 
It was after we let National House Cleaners go at the Tish- 
man Building. Maybe a couple weeks after we let them go. 

Q. Approximately what date would that be? A. March, 
sometime. 

Q. March, 1960? A. Around March sometime. I don’t 
remember the date. 

Q. He called you, is that right? A. Yes, he called me. 

Q. Did he eall you subsequently thereto? (346) A. He 
called me one other time. 

Q. What day was that? A. Maybe two or three weeks 
after the first call. 
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Q. Is it still in March? A. No, it wouldn’t be. 

Q. It was in April? A. Yes. I presume. 

Q. Did you call Mr. Mumm at any time? A. No. 

Q. What did Mr. Mumm call you about on March, 1960? 
A. The first time? 

Q. Yes. A. Well, he called me relative to letting the 
National House Cleaners go at the Tishman Building and 
said by our action we had non-Union—I mean Union people 
were idle. 

Q. What did you say to that? A. I didn’t say nothing. 

Q. Then that ended the telephone conversation? A. Yes, 
and he said he would send me a directory of cleaners. 

Q. At this particular time you said absolutely nothing to 
Mr. Mumm? <A. I don’t believe I did. 

Q. You were completely silent on the telephone? A. I 
must have said something but I don’t recall what it was I 
said. 

(347) Q. Why did Mr. Mumm say he was sending you 
this directory? A. Because it was a directory of Union 
cleaners whom I could pick one from. 

Q. Why did he say he was sending it? A. He didn’t say. 

Q. He didn’t say? A. I don’t believe he said anything. 

Q. What was the substance of his conversation, as 
closely as you can remember, concerning this directory? 
A. He was sending it to me so as I could choose one of the 
cleaners in that directory. 

Q. Choose for what purposes? A. To clean. 

Q. Who was cleaning at that time? A. Well, if it was 
April it was Sam Goddard. 

Q. But it wasn’t Mr. Todaro? A. No. 

Q. Did Mr. Mumm mention anything about Mr. Todaro 
in his telephone call at all? A. Not to me. 

Q. Did he mention anything to you in his telephone call 
of April 1960 about Joseph Todaro? A. No, not to me. 

Q. In any conversations or correspondence or in any 
other telephone calls which you may have had with Mr. 
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Mumm, did he (348) mention Mr. Todaro’s name at all? A. 
I only had two calls from Mr. Mumm. 

Q. Correspondence? A. No correspondence. 

Q. Oral conversations in person? A. No. 

Q. Did Mr. Sam Goddard employ Local 32J people? A. 
I couldn’t tell you. 

Q. In Mr. Mumm’s conversation with vou, did he men- 
tion whether or not Mr. Goddard was concerned with Local 
32J at all? A. He didn’t mention Mr. Goddard to me in any 
manner. 

Q. Did he mention to you in any manner whatsoever 
concerning—anything concerning the cleaning personnel 
which was presently cleaning your shops? .A. Other than 
they were non-Union. 

Q. Other than that they were non-Union, and that’s all 
he said? A. That’s all. It was a very brief conversation. 

Q. Did you take any action as a result of any sugges- 
tions made by Mr. Mumm? A. I told Mr. Bauman. 

Q. What did you tell Mr. Bauman? A. About Mr. 
Mumm’s telephone call. 

Q. Specifically, what did you tell Mr. Bauman? (349) A. 
I told him that Mr. Mumm had called me and said that our 
action in letting the National House Cleaners go had 
deprived Union men of work. And then I think the second 
time Mr. Mumm called me I told him he should talk to Mr. 
Bauman. 

Q. That’s all you said Mr. Bauman? A. That’s all. To 
Mr.—— 

Q. To Mr. Bauman? A. Yes. 

Q. What did Mr. Mumm say to you in April, 1960, over 
the telephone; what was the substance of your telephone 
conversation in April? A. He said, had I chosen anybody 
from that directory, and I said no, I hadn’t. 

Q. Did you give a reason why you hadn’t? A. No, I 
didn’t. 

Q. Did Mr. Mumm press you any further on that? A. I 
don’t remember whether he did or not, but I did tell Mr. 
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Mumm at that time he should get in touch with Mr. Bau- 
man. He was the president and I was the general manager. 


* * * * * . 


(360) Re-direct examination by Mr. Klenk: 


* * * * . . 


(369) Q. When you took on Mr. Todaro, did he quote a 
price to you or did you quote a price to him in regards to 
cleaning? A. He quoted a price to us which we subse- 
quently reduced. 


(370) JoserH R. Toparo, a witness called by and on 
behalf of the General Counsel, being first duly sworn, was 
examined and testified as follows: 


Trial Examiner: Tell the reporter your full name 
and present home address. 

The Witness: I am Joseph R. Todaro, living at 
37-27—86th Street, Jackson Heights 72, New York. 


Direct examination by Mr. Klenk: 


Q. Mr. Todaro, are you employed by Terminal Barber 
Shops? A. Yes, sir. 

(371) Q. In what capacity? A. As a working manager. 

Q. At what shop are you employed at the present time? 
A. Time and Life building. 

Q. When did you begin work at the Time and Life build- 
ing? A. April 4, 1960. 

Q. Prior to your being manager at the Time and Life 
shop at that date, did you work for Terminal Barber 
Shops? A. March 23, 1959, I started as a working mana- 
ger at the Tishman building, 666 Fifth Avenue. 
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Q. What occasioned your leaving the Tishman Building? 
A. I was transferred over to the Time and Life to open 
that shop. 

Q. Who transferred you? A. Mr. Brown, the general 
manager. 

Q. Prior to March, 1959, had you ever worked for Ter- 
minal in any capacity? A. Yes, sir. I started in 1935. 

Q. What did you do at that time? A. I was what is 
known. as a floor manager. 

Q. Where was this? A. I started at the 50 Church 
Street shop. 

Q. Do they still have that shop? A. No, sir. 

Q. How long did you work for Terminal? (372) A. 
How long did I work for them? 

Q. Yes. A. I worked from 1935 to 1953. 

Q. And what happened in 1953? A. I left the company. 

Q. Between 1953 and the time you went back to Tish- 
man, did you work for Terminal? A. No, sir. 

Q. Were you in any way connected with Terminal dur- 
ing that period of time? A. No, sir. 

Q. Where did you work during that time? A. Rephrase 
it. 

Q. Where did you work between 1953 and 1958? A. 
I ran all concessions on the §.S. United States for three 
years. I managed a shop at 41st Street and Broadway. 
I was a supervisor of a company that supplied theatres 
with 3-D glasses during the time of 3-D pictures. 

Q. How are you paid as the working manager at Time 
and Life? A. I get the Union scale of wages as a barber 
plus $25, a week as a working manager. I also have com- 
mission over $81., commission meaning that anything I take 
in over $81., I split with the company. 

Q. At any time during your employment as working 
manager at Time and Life, have you received more than 
the $25.? (373) A. Yes, sir. I received $10. extra because I 
do not have a cashier. 
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Q. Are there any other reasons for your receiving that 
amount? <A. No, sir. 

Q. Has this amount ever been reduced? A. No, sir. 

Q. It stillis— A. $10. because of not having a cashier. 

Q. Has your amount as a working barber been reduced 
as manager? <A. Yes, sir. 

Q. Approximately how much? A. A full $15. 

Q. When did this last reduction take place? A. Last 
reduction took place about November. 

Q. Are you a member of any Union? A. Iama member 
of the Barbers Union, Local 760. 

Q. Do you know whether this Union represents any 
other employees of Terminal Barber Shops? A. Local 760 
has the contract with all Terminal Barbers and Manicurists. 

Q. At what shops? A. All shops. 

Q. Would that include the Tishman shop? A. All 16 
shops. 

374) Q. Tell us, do you know who did the cleaning 
at the Tishman building in the month of January, 1960? 
A. The month of January, 1960, the cleaning was done by 
the National Cleaners. 

Q. How do you know this? A. Because I received the 
bills. 

Q. What did you do with the bills? A. Put that with 
the daily papers that went to the office. 

Q. Is National Cleaners still cleaning the shop? <A. 
No, sir. 

Q. When did they cease cleaning the shop to your recol- 
lection? A. February, 1960. 

Q. When they were cleaning the shop at the Tishman 
building were you working there? A. I was the working 
manager. 

Q. Did you ever have oceasion to complain about the 
work? <A. I didn’t 

Q. Did you ever have occasion to complain about the 
cleaning that was performed— A. I did on several ocea- 
sions. 
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Q. Who did you make these complaints to? A. The 
night supervisor of the building. 

Q. As a result of these complaints was anything done? 
A. No, sir. 

(375) Q. Did you take any further action regarding— 
A. I complained to Mr. Feld, who was the supervisor of 
National Cleaners, and also a customer of the shop. 

Q. Of which shop? A. The Tishman shop. 

Q. Do you know Mr. Feld personally? A. I wouldn’t 
say too well. I know him as a customer and I know he is 
connected with National Cleaners. 

Q. Have you ever handled him as a barber? A. No, sir. 

Q. Did you ever speak to him any time he visited the 
shop in January and February about the cleaning he had 
done for Tishman? A. I did during January and February. 

Q. Can you tell us what was said by you and what was 
said by him at that time? A. I just said I was dissatisfied 
with the cleaning, and he said he would take eare of it. 

Q. As a result of that conversation was anything done 
by Mr. Feld or by National Cleaners? A. Not during the 
month of January and February. If I may, I can inject 
something there that he did send up a man during the 
summer vacations, a supervisor of another building, and 
I just took this supervisor around and showed him the 
things that were not done properly. He at that time agreed. 

(376) Q. Could you be more specific about the dates of 
this time when this supervisor came? A. This second 
supervisor came during the time of the vacation period of 
the night supervisor of the Tishman building. 

Q. Which would be approximately when, do you know? 
Do you recall? A. I would only be guessing. 


Trial Examiner: What year was it? 
The Witness: That was in 1959. 
By Mr. Klenk: 


Q. Did that supervisor come to the shop during Janu- 
ary and February, 1960? A. No, sir. 
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Q. Did you ever complain to Mr. Brown or Mr. Bau- 
man about the cleaning of the National Cleaners during 
the period January through February, 1960? 


The Witness; May I have that again? 


Q. Did you ever complain about the cleaning of the 
Tishman shop by the National Cleaners to Mr. Brown or 
Mr. Bauman during the period January and February, 
1960? A. I did during January and February, yes, 

Q. Did you complain more than once? A. I would say 
yes, 

Q. What did you tell them? A. I didn’t have to tell 
them anything. Just showed them, 

Q. Was this the usual course that would be taken by a 
working manager? (377) A. Yes, 

Q. After National ceased cleaning in February, 1960, 
do you know who began to clean the Tishman shop? <A. 
AllI reeall of that individual is that his name was George. 

Q. His name was George? A. That’s right. 

Q. You don’t recall his last name? A. I do not. 

Q. Can you tell us how he got the job? A. When I 
was informed that National Cleaners was not doing the 
cleaning anymore, this was a concern and I showed my 
concern to the concessionaire and he said, well, maybe I 
ean bring you somebody. I know a cleaner. And he 
brought this individual George. 

Q. Who is this concessionaire that you are referring 
to? A. Iam referring to Jeff Wilson. 

Q. How lone did this person clean that shop at that 
time? A, Exactly one month. 

Q. What happened at the end of that time? A. He 
didn’t care to continue anymore because he was a day 
worker and done this on the side. 

Q. Do you know where he worked during the day? 
A. I think he had something to do as a stevedore. 
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Q. Do you know how he was paid? (378) A. He was 
paid by check. 

Q. Do you know how much he was paid? A. He was 
paid a hundred dollars. 

Q. How do you know this? A. How do I know it? 
Because I told him how much they were going to pay for 
it. For the cleaning. 

Q. Did you make the arrangements? A. I made the 
arrangements, and he was satisfied. 

Q. Did you supervise him during the time he did the 
cleaning? A. No more than what I did with National 
Cleaners. 

Q. Did you supervise him or were you there present 
at night when he cleaned the shop? <A. No, sir. 

Q. Did you tell him how to clean the shop? <A. No, 
sir. 

Q. What were you interested in? A. Cleanliness. 

Q. Were you interested in the final product? A. Was 
I interested in what? 

Q. Strike that last question. 

Do you know if anyone from Terminal supervised this 
man during the time he was working there at night? A. 
No, sir. 

Q. Who did the cleaning of the Tishman shop after this 
gentlemen ceased to do the work, do you know? (379) 
A. Sam Goddard. 

Q. Can you tell us how that came about? <A. Again, 
Jeff Wilson brought him in. 

Q. Did you have any connection with what took place 
after Wilson brought him in? Strike that. 

Did Jeff Wilson bring him to you? A. Jeff Wilson 
brought him to me. 

Q. What did you do? A. I explained to him what was 
expected of him and how much he was to get paid for it. 

Q. What was the figure arrived at? A. At $100. per 
month. 


134 


Joseph R. Todaro, for General Counsel—Direct. 


Q. Did you speak to anyone from Terminal Barber 
Shops after you spoke to Mr. Goddard? A. I did. 

Q. Who? <A. The General Manager, Mr. Brown. 

Q. What did you tell him and what did he say to you? 
A. I told Mr. Brown that Mr. Goddard was a cleaner and 
gave him a card of Mr. Goddard, and that he agreed to do 
the work for $100. 

Q. What did Mr. Brown say? A. Let him have it. 

Q. Do you know how Mr. Goddard was paid for that 
cleaning? A. Again, by check. 

(380) Q. How long did Mr. Goddard clean the Tish- 
man shop? A. Mr. Goddard cleaned the shop at Tishman 
from April to the end of June. 

Q. What happened in June? A. In June he was 
released from all his work. 

Q. Do you know if Mr. Goddard cleaned any other 
shops? A. Yes, sir. 

Q. What shop? <A. About two weeks later, after— 
about two weeks after he had started the Tishman shop, 
he was brought into the Estelle Wyler Beauty Salon. 

Q. How long did he clean that shop, if you know? 
A. That, again, until the end of June. 

Q. Do you know if he cleaned any other shops, in addi- 
tion to the Estelle Wyler and the Tishman— A. Yes, 
during this time we were opening the new Time and Life 
shop. When the shop was ready for operation he was 
brought in. 

Q. Who made the arrangements at that time for him 
to do the cleaning at that shop? A. He done that with 
Mr. Brown. 

Q. Do you know what he was paid? A. I believe at the 
time he was paid $150. 

Q. Do you know how he was paid? A. By check. 

(381) Q. How long did he do that job, do you recall? 
A. That Estelle Wyler and the Tishman shop, until the 
end of June. 
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Q. What happened at the end of June? A. At the 
end of June I took over. 

Q. Prior to the end of June had you ever had any 
conversations with Mr. Goddard— A. Yes, I did. 

Q. When would you say you had your first conversation 
with him? A. I would say that about the end of May, 
the beginning of June. 

Q. Where did this conversation take place? A. At 
one time at the Time and Life Shop. 

Q. Can you tell us what the substance of that con- 
versation was? A. Mr. Goddard at the time was complain- 
ing to me and he was having trouble prior to the conversa- 
tion financially. He mentioned to me that he would like 
to have a partner. And JI, naturally, being interested 
and questioned him about it. And he, in turn, brought me 
all his books showing me the amount of work that he had. 

Q. Could you tell us what work he was doing at that 
time? A. At that time he was doing private work up in 
Westchester. 

Q. Do you know the locations or the names of any of the 
(382) places where he was doing this work? A. This I 
cannot tell you but in the Westchester area. He was doing 
private homes. 

Q. What else was said during this conversation between 
you and Mr. Goddard at that time? A. Well as I stated, 
I just checked his work, I checked his books, checked 
the amount of equipment he had and what he wanted for 
a 50-50 partnership. 

Q. What did he say? A. He didn’t say anything, he just 
left the books with me to check over. 

Q. Did you have any other conversations with him at 
a later date regarding this possible arrangement with 
Mr. Goddard? A. I just told him I wasn’t satisfied and 
wouldn’t do it. 

Q. During that conversation do you recall whether 
anything was said about any Union? A. Yes, we did 
speak of it because I didn’t want to do anything that would 
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be improper to the Union. I wanted to join the Union at 
the time. 
Q. Are you referring now to Mr. Goddard? A. Yes. 
Q. And your possible partnership? A. That’s right. 
Q. What did he say? A. Well, he said he would like 
that. 
(383) Q. Was anything else said in regards to this 
subject? A. That was the end of it. 


Trial Examiner: Which Union are you talking 
about? 

The Witness: 32-J, sir. 

Trial Examiner: Mr. Goddard said he would like 
that? 

The Witness: Yes, he did. 


By Mr. Henk: 


Q. Could you tell us how it came about that you began 
to clean the—any of the Terminal Barber Shops, please? 
A. How it came about? 

Q. Yes. A. About the middle of June I asked Mr. 
Brown if I couldn’t have the cleaning. 

Q. Where did this conversation take place? A. This 
took place in the Time and Life Shop. 

Q. Do you recall what was said by Mr. Brown and what 
was said by you? A. I asked him for the cleaning business. 
He said that he would have to take it up with Mr. Bauman. 

Q. Was anything mentioned in regards to any arrange- 
ments that would be made— A. At that time there was 
nothing of arrangements. I didn’t have the cleaning. 

Q. Was there anything said in respect to the shops 
that would be done at that time? (384) A. Well, I was 
to take over the exact work that Sam Goddard did. 

Q. Asa result of that conversation, what happened? A. 
About a week later I was informed that as of July Ist I 
could take over the cleaning. 

Q. Who informed you of this? A. Mr. John Brown. 

Q. Where did this conversation take place? A. At the 
Time and Life. 
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Q. What arrangements were made at that time, if any, 
in respect to this cleaning? A. Under the same arrange- 
ments as Sam Goddard. 

Q. Under the same arrangements as Sam Goddard? <A. 
That’s right. 

Q. How long did you clean the—strike that. 

Are you still cleaning those three shops today? A. I 
am cleaning two of the three shops. 

Q. What shop are you not cleaning? A. The Estelle 
Wyler. 

Q. When did you cease cleaning that shop? A. The 
end of August. 

Q. Do you recall the reason given at that time for the 
cessation— A. They were dissatisfied with my work. 

Q. Did you begin to do any other cleaning at that time 
for (385) Terminal Barber Shops? .A. Yes, sir. 

Q. Where? A. The beginning of September I was 
informed to take over the cleaning of the Empire State, 
Grand Central and 120 Broadway. 

Q. Who informed you to do this? A. John Brown. 

Q. What arrangements were made in regards to those 
particular shops? A. That I was to be paid monthly. 

Q. Were anv figures arrived at? A. Yes, sir. 

Q. Who made the—strike that. 

Could you tell us in detail how these figures were 
reached between you and Mr. Brown? A. No. 1, I arrived 
at my own figures on the basis of what I was doing and 
submitted my figures, and my figures were accepted. 

Q. Do you know who was doing the cleaning at the 
Empire State, Grand Central and 120 Broadway shops 
before you took it over? A. The Anchor Cleaning. 

Q. Are you still cleaning the Empire State, Grand Cen- 
tral and 120 Broadway Shops? (386) A. I am cleaning 
all but 120 Broadway. 

Q. When did you cease cleaning 120 Broadway? A. 
About the 24th of December, 1960. 
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Q. Could you give us the reason for your not any longer 
cleaning that shop? A. Again, they were dissatisfied with 
my work. 

Q. Do you yourself in performing these cleaning ser- 
vices do any cleaning? A. No, sir. 

Q. How is that cleaning done? By whom is it done? 
A. By people I employ. 

Q. Could you tell us where you got your employees 
from? <A. From recommendations. 

Q. Who made the recommendations to you? A. Well, 
I got one fellow who is a brother of a shineboy in the 
Time and Life Building. I had one fellow who was a 
shineboy in the Time and Life Building. I had another 
who was the concessionaire in the Time and Life Building. 
I also used bootblacks in the various shops where I had 
to do cleaning. 

Q. Did you use any people to do your cleaning who 
did not work in any of those categories which you have 
just mentioned? A. Yes. 

Q. Do you know what they did? A. I had a fellow who 
was a shoemaker in the Cobbler Shop in Rockefeller Plaza. 

(387) Q. Did you have anyone else? A. I had a woman 
do some cleaning for me. 

Q. Are all these people working for you now? A. No. 

Q. How many people do you have employed now? A. At 
the present time I have two. 

Q. Who are these people? A. Ihave a Robert Benjamin 
and a Fred Galloway. 

Q. Could you tell us how much you are paid for each 
shop? A. Yes, sir. The Tishman Building paid me a 
hundred dollars a month. For two months the Time and 
Life paid me $150. While I was doing Estelle Wyler I was 
getting $220. Now that I am doing the Empire State, I get 
$145. Grand Central, I get $165. While I was doing 120 
Broadway I was getting $225. 

Q. You said for two months you were getting $150 at 
the Time and Life building. A. They reduced it $50. 
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Q. When did that reduction take place? A. That would 
be around September Ist. 

Q. How was that paid to you? A. By check. 

Q. Who pays your employees? A. I pay them. 

Q. Out of what monies do you pay them? <A. From the 
checks received from Terminal Barber Shops. 

(388) Q. Who pays for your cleaning equipment that 
you use in this— A. I pay for that. 

Q. Do you pay for anything else other than the clean- 
ing equipment and the— A. I pay their Social Security, 
withholding tax and I also have insurance for them. 

Q. What kind of insurance do you have? <A. I have 
compensation and disability. 


(397) By Mr. Klenk: 


Q. I show you General Counsel’s Exhibits marked for 
identification 38, through J, to the witness and ask if he 
can briefly identify the papers, collectively, if vou can? <A. 
They are the emplovee’s record of Lloyd Rose, his applica- 
tion, his withholding exemption certificate and checks made 
out by me to him for work rendered. 

Q. Could you tell us when he worked for you? A. He 
started to work with me July 1st. 

Q. How long did he work with you? A. He worked up 
until around the middle of September. 

Q. Is he working for you now? .A. No, sir. 

Q. Do you know the reason for his not working for you 
now? A. He was not to—later became not too attentive 
to his work. 

(398) Q. Who hired Lloyd Rose? <A. I did. 

Q. Who discharged Lloyd Rose? A. I did. 

Q. Who made out the General Counsel’s marked for 
identification 38A? A. My bookkeeper. 

Q. What exactly is that? A. It’s the employee’s 
record. 
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Q. Who made out the General Counsel’s Exhibit marked 
for identification as 38B? A. Lloyd Rose. 

Q. Where did he receive that paper from? .A. Where? 
I have these in my shop. 

Q. In what connection are they in your shop? A. I use 
these for people who come in for work. 

Q. Where did you get these papers? A. Every Terminal 
Barber Shop has these. 

Q. Who are these usually used for? A. We use them 
for a new barber or a new manicurist. 

Q. Did you ever have authorization to use those papers? 
A. No, sir. I took the liberty. 

Q. What shops did Mr. Rose clean? A. He cleaned for 
a while the Tishman building and the Estelle Wyler. 

(399) Q. Who, in addition to Mr. Rose, worked for you 
at that time? A. Robert Benjamin. 

Q. Is Mr. Benjamin still employed by you? A. At the 
present time he is sick, but he is on my payroll. 


(400) By Mr. Klenk: 


Q. How did you come to employ Mr. Benjamin? A. 
Mr. Benjamin is the concessionaire at the Time and Life 
building. 

Q. Exactly how did he come to get employment with you? 
A. Well, he expressed a desire to do extra work at night and 
I had work to give him. I gave it to him. 

Q. What shops does Mr. Benjamin clean? A. He just 
takes care at the present time of the Time and Life shop. 

Q. You mentioned that Mr. Benjamin is ill at the present 
time. How long has he been sick? <A. It’s exactly four 
weeks today. 

Q. Do you know where he is at the present time? A. 
A. The Polyclinic Hospital. 


* * ” 
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Q. I show you, General Counsel’s Exhibit marked for 
identification as 40A through B, to the witness, and ask 
him if he will identify them for us, please. .A. General 
Counsel’s Exhibit 40A is an employee’s record of Fred 
Galloway. General Counsel’s 40B is a withholding (402) 
exemption certificate for Fred Galloway. 

Q. How did you pay Mr. Galloway? A. All my 
employees by check. 


(403) By Mr. Klenk: 


Q. Would you tell us how long Mr. Galloway worked 
for you? A. Mr. Galloway worked with me from September 
until about the middle of November when I had to let him 
off because of not appearing at three shops to do his work. 

Q. And then what happened? Did you ever— A. 


I was asked by his brother to give him another chance. 

Q. Did you take Mr. Galloway back? A. I did take 
Mr. Galloway back. 

Q. When did you take him back, if you can recall? 
A. The latter part of November or early in December of 
1960. 


(404) Q. Could you tell us the period of time that Mr. 
Seott worked for you? A. Possibly three weeks. 

Q. Would you know what dates they would be? A. 
It was sometime in November. 

Q. Would it refresh your recollection by looking at any 
of the exhibits which have been marked for identification? 
A. It may. 

Earl Scott worked from November 1st to November 15. 
He then injured his hand and ceased working for me. He 
then done two days’ work about the 28th or 29th of Novem- 
ber and received a check from me on December Ist of 1960. 

Q. Is Mr. Scott still working for you? A. No, sir. 
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Q. Do you know where—does Mr. Scott work anywhere 
else? A. Mr. Scott left the employment of the Cobbler 
Shop in Rockefeller Plaza. No one knows where he is. 

Q. When you hired Mr. Scott was he working for anyone 
else? (405) A. He was working for the Cobbler Shop 
in Rockefeller Plaza. 

Q. How did you come to hire Mr. Scott? A. He was 
sent in to me. 

Q. Who sent him, do you recall? A. I think Robert 
Benjamin. 

Q. What shops did Mr. Scott clean, if you can recall? 
A. Mr. Scott was assigned to clean the Grand Central 
and Empire State. 

Q. What shops did Mr. Galloway clean, if you know? 
A. Mr. Galloway was cleaning at one time the 120 Broadway 
shop and Grand Central. 

Q. When was this that he was cleaning those shops? 
A. When he first started with me in September, 1960. 


Q. When he returned to you at a later date, what shops 
did he clean? A. I had him cleaning the Tishman shop 
and Grand Central. 

Q. What shops is he cleaning today? A. Today he 
cleans three shops. The Tishman at 666 Fifth Avenue, 
the Empire State and the Grand Central. 


(406) Q. Could you tell us when Miss Wells or Mrs. 
Wells began working for you? A. I believe Beatrice Wells 
started to work for me the early part of November. She 
ceased working for me about the 23rd of December. 

Q. Where did she work? A. She was working at the 
Grand—at 120 Broadway, and the Tishman shop. 

(407) Q. Do you know the reason why she is no longer 
with you? A. Because I no longer do the 120 Broadway 
barber shop. 

Q. How did you come to get her into your employ? 
A. She was recommended to me. 
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Q. By whom? <A. Robert Benjamin. 

Q. Do you know whether Beatrice Wells worked for 
anyone else at the time she worked for you? A. No, sir. 

Q. By that, do you mean you don’t know whether she 
worked for anyone else or that she didn’t work for anyone 
else? A. She did not work for anyone else. 


* * * * * * 


(408) Q. How long did Mr. Pitter work for you? ‘A. 
One night. 

Q. At what shop did he work? A. Tishman shop. 

Q. Do you recall how he came into your employ for that 
night? A. He was recommended to me as a very experi- 
enced waxer. He was to show somebody else how to do a 
good job with a waxing machine. 

Q. Who do you mean by ‘‘somebody else??? A. My 
other employee in that shop. 

Q. Who was that? A. At the time that could have 
been either Lloyd Rose or Joe Williams. 

(409) Q. Why did Mr. Pitter stop working for you? 
A. He was only hired for one night. 


Trial Examiner: Was he a teacher? 

The Witness: He came to me as an experienced 
waxer. 

Trial Examiner: Go ahead. 

The Witness: He came to me as an experienced 
waxer and at that particular time I was waxing 
that barber shop and the man that was doing the 
waxing was having trouble, so I sent Walter Pitter 
over to show the man how to use the waxing machine. 

Trial Examiner: That was the extent of his 
employment? 

The Witness: Just one night, sir. 


* * ° * 
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(411) By Mr. Klenk: 


Q. How long did Mr. Williams work for you? A. 
Possibly about a month and a half. 

Q. Do you recall how you happened to hire Mr. Wil- 
liams? A. Mr. Williams at the time was the bootblack 
in the Tishman building. 

Q. How did he come into your employ? A. He toid 
the manager he would like to have extra work. 

Q. Who was the manager at that time? A. Jack Romei. 

Q. As a result of his telling Mr. Romei that, what hap- 
pened next? A. He was referred to me. 

Q. By who? A. By Jack Romei. 

Q. What shops did Mr. Williams clean? A. The only 
shop, the Tishman shop. 

Q. Why did Mr. Williams cease cleaning that shop, if 
you know? A. Mr. Williams ceased because of his own 
reasons. He didn’t show up to work as a bootblack and as 
a result I didn’t have him as a cleaner. 

Q. Have you ever seen Mr. Williams—(412) A. Never 
anymore. 


(413) Q. When did Mr. Stanley begin working for you? 
A. Mr. Stanley is only a part-time worker. 

Q. How did he come into your employ? A. He was 
employed by Robert Benjamin as a bootblack in the Time 
and Life Building. 

Q. Is he still employed as a bootblack in that position 
now? <A. No, he resigned. 

Q. When did he resign? A. As of Tuesday of this 
week. 

Q. When was the last time he did any work for you in 
his part-time capacity? A. William Stanley could have 
been a part-time worker in the middle of December, some- 
time around that. The middle or the early part of Decem- 
ber of 1960. 
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Q. What shops did Mr. Stanley work in as a cleaner? 
A. Well, he could have worked at the Tishman shop at 
night, he could have worked at 120 Broadway, he could 
have worked at Grand Central, Empire State. I used 
him wherever a worker (414) did not show up at night. 


(415) By Mr. Klenk: 


Q. I show the witness General Counsel’s Exhibit 
marked for identification 46A through H, and ask if he 
would identify them for us, please. A. 464A to 46H are 
withholding tax statements for 1960 for Robert Benjamin, 
made out by my bookkeeper. 

Q. Which one is that? A. I don’t understand. 

Q. You said that all of those 464A through 46H were for 
Robert Benjamin. <A. Oh, no. 

Q. I refer you to each exhibit. A. I’m sorry. I stand 
corrected. 46A is for Lloyd Rose, it’s the W2 form or 


withholding tax statement for 1960. 


Trial Examiner: lLet’s see—there have been 
eight employees mentioned here on which we have 
employment records. 

The Witness: Yes. 

Trial Examiner: Are these the W2 forms made 
out by your (416) bookkeeper which you retained in 
your records for each of these employees? 

The Witness: This is a copy for me that I 
retained. 

Mr. Klenk: At this time I should like to offer 
into evidence as General Counsel’s Exhibit 464 
through 46H. 

Mr. Smith: No objection. 

Trial Examiner: There being no objection, the 
documents are received with the markings given 
them for identification. 
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(The documents heretofore marked General 
Counsel’s Exhibits 464A to 46H, respectively, for 
identification, were received in evidence.) 


Trial Examiner: Ten-minute recess. 
(Short recess.) 


Trial Examiner: On the record. Proceed. 

Mr. Klenk: I would like to have marked for iden- 
tification at this time as General Counsel’s Exhibit 
474 and B, the following form, which I hand to the 
reporter. 


(Thereupon the documents above referred to 
were marked General Counsel’s Exhibits 47A and B, 
for identification.) 


By Mr. Klenk: 


Q. I show the witness General Counsel’s Exhibit 
marked for identification 47A and B, and ask if he would 
identify each for us, please, at this time. A. 47A is a 
New York State Income Tax Bureau copy made up by my 
bookkeeper for the employees that I had. It is for the (417) 
third quarter of 1960. 47B is a New York State Income 
Tax Bureau copy of the original made out by my book- 
keeper for the employees I had—correction, Sir. 47B is 
for the third quarter. 47A is for the fourth quarter. 


Mr. Smith: There is no objection to 47A, 47B, 
there is no exception to it either except I should like 
the record to indicate that it contains a strikeover. 

Trial Examiner: All right. The documents are 
admitted as General Counsel’s 47A and B. 


(The documents heretofore marked General 
Counsel’s Exhibits 474 and B for identification, 
were received in evidence.) 
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Mr. Klenk: I should like to have marked for 
identification as General Counsel’s Exhibit No. 48, 
the following document. 


(Thereupon the document above referred to was 
marked General Counsel’s Exhibit 48 for identifica- 
tion.) 


By Mr. Klenk: 


Q. I show the witness General Counsel’s Exhibit marked 
for identification as 48 and ask him if he would please 
identify it for us and in so doing, I want it noted for the 
record that I am opening it up past the cover pages to 
the actual contract—actual paper which is involved. A. 
It’s a policy from the Liberty Mutual, and I am the insured 
for my employees. It is the comprehensive general (418) 
liability policy. 

Q. What period does that cover? A. That is from 
October 6, 1960 to October 6, 1961. 

Q. Could you tell us how you came to get this particular 
policy which you have identified? A. Not knowing an 
insurance broker, I called Terminal Barber Shops’ office 
and spoke to Mr. Purfield. 

Q. Who is Mr. Purfield? A. Mr. Purfield is the con- 
troller of Terminal Barber Shops, and I asked him if he 
knew an insurance broker. He said he didn’t know any 
but he would give me the name of the one man who handles 
insurance for Terminal Barber Shops. When he did so, 
I called this broker and he came up and took care of my 
needs. 


Mr. Klenk: I would like to offer the document 
identified by the witness and marked for identifica- 
tion as General Counsel’s Exhibit 48, into evidence 
at this time. 

Mr. Smith: No objection. 

Trial Examiner: There being no objection, the 
document is admitted as General Counsel’s No. 48. 
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(The document heretofore marked as General 
Counsel’s Exhibit No. 48 for identification, was 
reecived in evidence.) 


Mr. Klenk: At this time I would like to have 
marked for identification as General Counsel’s 
Exhibits 49A through C, (419) the following papers. 


(Thereupon the documents above referred to 
were marked General Counsel’s Exhibits 49A 
through D, for identification.) 


By Mr. Klenk: 


Q. I hand the witness papers marked for identification 
as General Counsel’s Exhibit 494 through D, and ask him 
to identify them for us, please. A. 49A is a bill for policy, 
the liability, bodily insurance policy from the insurance 
broker, De Witt Stern, Gutmann & Co. Inc. 

49B is a bill from the Liberty Mutual people for $92.80. 


49C is a check made out by me to the Liberty Mutual 
for $92.80, 

49D is a check made out by me to De Witt Stern, Gut- 
mann & Company for $9.28, which constitutes the broker’s 
fee of 10 per cent on the policy. 


Mr. Klenk: At this time I offer General Coun- 
sel’s Exhibit marked for identification as 49A 
through 49D into evidence. 

Mr. Smith: No objection. 

Trial Examiner: There being no objection, the 
documents are admitted with the markings given 
them for identification. 


(The documents heretofore marked as General 
Counsel’s Exhibits 494 through 49D for identifica- 
tion, were received in evidence.) 


Mr. Klenk: At this time I should like to have 
marked (420) for identification as General Counsel’s 
Exhibit No. 50, the following document. 
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(Thereupon the document above referred to was 
marked General Counsel’s Exhibit No. 50 for iden- 
tification.) 


By Mr. Klenk: 


Q. I hand to the witness General Counsel’s Exhibit 
marked for identification as 50 for identification, open to 
the third page, and I ask him if he will identify it for us, 
please. A. This is also a policy made out by Liberty 
Mutual. It is the Workmen’s Compensation and Employ- 
er’s Liability Policy. I am the insured and it runs from 
October 6, 1960 to October 6, 1961. 

Q. Could you tell us how you came to take out that 
particular policy, Mr. Todaro? A. When Mr. Stern came 
up I told him what I needed and that’s how the policy 
came about. 

Q. Who is Mr. Stern? A. Mr. DeWitt Stern is the 
insurance broker. 


Mr. Klenk; At this time I would like to offer 
into evidence General Counsel’s Exhibit marked for 
identification as General Counsel’s Exhibit 50. 

Mr. Smith: No objection. 

Trial Examiner: The document will be received 
as General Counsel’s Exhibit 50. 


(421) (The document heretofore marked as Gen- 
eral Counsel’s Exhibit No. 50 for identification, was 
reccived in evidence.) 


Mr. Klenk: I should like to have marked for iden- 
tification at this time General Counsel’s Exhibit num- 
bered 514A through 51B. 


(Thereupon the document above referred to was 
marked General Counsel’s Exhibits 514 and 51B for 
identification.) 
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By Mr. Klenk: 


Q. I hand to the witness General Counsel’s Exhibit 
marked for identification 51A and B, and ask if he will 
identify them for us, please. A. 514 is a bill sent to me 
by the insurance broker of DeWitt Stern, Gutmann & Com- 
pany. 

51B is a check made out by me to DeWitt Stern and 
Gutmann for the bill. 


Mr. Klenk: At this time I’d like to offer General 
Counsel’s Exhibit 514 through B into evidence. 

Mr. Smith: No objection. 

Trial Examiner: There being no objection, the 
documents are received with the markings given them 
for identification. 


(The documents heretofore marked for identifica- 
tion as General Counsel’s Exhibits Nos. 514 and 51B 
for identification, were received in evidence.) 


Mr. Klenk: At this time I would like to have the 
reporter mark for identification as General Counsel’s 
Exhibits 524 through C. 


(422) (Thereupon the documents above referred 
to were marked General Counsel’s Exhibits 52A 
through 52C, for identification.) 


By Mr. Klenk: 


Q. Ishow the witness General Counsel’s Exhibit marked 
for identification 524 through C, and ask if he would iden- 
tify each one for us, please, at this time. A. 524 is a cash 

‘receipts statement made out by my bookkeeper. 

52B is a cash disbursements statement made out by my 
bookkeeper, and 

52C is also a cash disbursements statement made out by 
my bookkeeper. 
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Mr. Klenk: At this time I should like to offer 
into evidence General Counsel’s Exhibits 52A 
through 52C. 

Mr. Smith: We object to the offering of 52C on 
the grounds that the witness—on the grounds that 
there is no explanation for pencilled-in figures here, 
and they look to be out of order, to have been possibly 
put here by somebody else. They seem to have no 
relation to the document whatsoever and they are 
totally unexplained, so we object to 52C, 52B, 524 
on those grounds. 

Trial Examiner: Who made up these three sheets? 

The Witness: The bookkeeper, sir. 

Trial Examiner: These were offered in evidence? 

Mr. Klenk: Yes, sir. 

(423) Trial Examiner: The objections are over- 
ruled. The documents are admitted in evidence with 
the markings given them for identification. 

(The documents heretofore marked for identifica- 
tion as General Counsel’s Exhibits 52A through 52C 
for identification, were received in evidence.) 

Mr. Klenk: At this time I would like to have 
marked for identification as General Counsel’s Exhib- 
its numbers 53A through 53F the following papers. 

(Thereupon the documents above referred to were 
marked General Counsel’s Exhibits 534 through 53F 
for identification.) 


By Mr. Klenk: 


Q. Inow show the witness documents marked for identi- 
fication as 53A through 53F, and ask him if he could please 
explain them for us, please, at this time. A. 53A—— 


Trial Examiner: Are they all alike? 
Mr. Klenk: No, sir, they are not. 
Trial Examiner: Are they all checks? 
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The Witness: They are all checks. 
Trial Examiner: Go ahead. 


A. 534A is a check made out to Cash for $45.46. 


Trial Examiner: Wait a minute. I don’t want 
everything on these checks put on the record. What 
are they? Can you describe them? 

(424) The Witness: They are checks for supplies. 

Trial Examiner: Are they all made out to cash? 

The Witness: No. 35B is made out to Manhattan 
Floor Supplies. 

Trial Examiner: Are they made—are they checks 
for supplies made out in cash or to specific people? 

The Witness: To specific people. 

Trial Examiner: Who are the people, generally. 

The Witness: Manhattan, Delta. Those two. 
There is an explanation on the $45.46 check. 

Trial Examiner: Are these checks signed by you? 

The Witness: Yes, sir. 

Trial Examiner: Are they on your regular ac- 
count? 

The Witness: Yes, sir. 

Trial Examiner: Are they offered in evidenc? 

Mr. Klenk: They are, sir. 

Trial Examiner: All right, show them to counsel. 

Mr. Smith: No objection. 

Trial Examiner: Who is Manhattan that you just 
mentioned? 

The Witness: They are a company that supply 
and rent out floor waxing machines. 

Trial Examiner: Who is Delta? 

The Witness: Delta is a janitorial supply ser- 
vice. 

Trial Examiner: Were they your suppliers? 

The Witness: Yes, sir. 

(425) Trial Examiner: What about the check 
A, made out to Cash? 


153 
Joseph R. Todaro, for General Counsel—Direct. 


The Witness: That, sir, was for a bill, merchan- 
dise that was delivered to the Tishman shop and it 
was a cash on delivery merchandise, so the manager 
of the shop called me about this and asked me what 
to do, so I said pay the man and I will send you a 
check for what you paid out. There is a bill to show 
that amount as paid out. 

Trial Examiner: All right. 

Trial Examiner: Did you send this check marked 
Cash to the manager of the Tishman shop? 

The Witness: I did. 

Trial Examiner: He cashed it? 

The Witness: He cashed it, and it shows a 
deposit from his shop. 


* . * * a o 


(426) Q. Did your bookkeeper make out all your records 
relating to employees, your W-2 forms and other exhibits 
now in evidence as General Counsel’s Exhibits with various 
designated numbers, excluding, of course, those that were 
made out by the employees which have been previously 
identified to you? A. He makes out all forms relating to 
State and Federal government and takes care of my books. 


Mr. Smith: No objections. 

Trial Examiner: There being no objections, those 
documents are admitted as General Counsel’s 544 
and B. 


(The documents heretofore marked General Coun- 
sel’s Exhibits 54:4 and 54B for identification, were 
received in evidence.) 


(451) By Mr. Klenk: 


Q. I show the witness General Counsel’s Exhibit marked 
for identification as 34D and ask him to identify it for us, 
please. A. This is a check made out by me and signed by 
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me to the New York State Unemployment for a sum of 
$30.60. It is the fourth quarter of the unemployment tax. 


Trial Examiner: Fourth quarter for what year? 
The Witness: 1960. 


Q. I show you General Counsel’s Exhibit 34-C and ask 
you if you recognize that, please? A. This is the New York 
State Department of Labor, Division of Employment, 
Employer’s Report of Contributions for the Fourth Quarter 
of 1960. It is a copy of the original. 


(452) Mr. Smith: Date on that? 


Q. What was the date of that paper being filed? Is 
there anything on there that would indicate it? A. Well, 
it is the fourth quarter—October of 1960 to December of 
1960. 


Mr. Smith: Did you file that paper? 

The Witness: Well, the check—— 

Trial Examiner: Did you file the original paper? 

The Witness: Yes. 

Trial Examiner: What’s the date of this docu- 
ment? 

The Witness: It would be on the check, sir. 

Trial Examiner: Let me see the document. All 
right, the document apparently has no date. 


By Mr. Klenk: 
Q. Mr. Todaro 


Trial Examiner: Let me see 34-D. 

This check for identification, 34-D, is that the 
check you sent in with the original of that return? 

The Witness: Yes, sir. 

Trial Examiner: Does that check indicate when 
you sent the return and the check in? 


155 


Joseph R. Todaro, for General Counsel—Direct. 


The Witness: It would be January the 30th, 1961. 
Trial Examiner: That’s the date of the check? 
The Witness: Yes. 

Trial Examiner: Proceed. 

Mr. Klenk: At this time I would like to offer into 
(453) evidence General Counsel’s Exhibit marked 
34-D for identification. 

Trial Examiner: Any objection? 

Mr. Smith: No objection. 

Trial Examiner: There being no objection, the 
document is received as General Counsel’s Exhibit 
No. 34-D. 


(The document heretofore marked General 
Counsel’s Exhibit No. 34-D for identification, was 
received in evidence.) 


By Mr. Klenk: 


Q. I show you, Mr. Todaro, General Counsel’s Exhibit 
marked for identification as 36-B and ask you if you would 
identify it for us, please. A. This is also a check made out 
by me and signed by me to the Internal Revenue Service, 
made out on January the 30, 1961, in the sum of $87.55. It 
was for the fourth quarter of the Internal Revenue tax. 

Q. I show you General Counsel’s Exhibit marked 36 
and ask you just briefly if you recognize that? A. This is 
a copy of the original and made out on ordinary stationery 
because of not having the form. My bookkeeper made this 
out on January the 29th and it was sent to the District 
Director of Internal Revenue at 484 Lexington Avenue. 

Q. Lask you, is the exhibit marked for identification as 
General Counsel’s 36-B, if it has any relationship to General 
Counsel’s Exhibit 36 and if so, would you please tell us 
(454) what the relationship is? A. 36-B is the check for 
the amount of tax that I was to pay totaling $87.55 for the 
fourth quarter of 1960. 
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Trial Examiner: All right. Show the two docu- 
ments to counsel for the Respondent. 

Is there any objection to the admission of 36-B? 

Mr. Smith: No objection. 

Trial Examiner: There being no objection, the 
document is admitted as 36-B. 


(The document heretofore marked General Coun- 
sel’s Exhibit No. 36-B for identification, was received 
in evidence.) 


Trial Examiner: The record shows that it was 
Sent to the Internal Revenue Service with General 
Counsel’s No. 36, The record will show that there is 
nO separate exhibit called General Counsel’s Exhibit 
No. 36-A. 


By Mr. Klenk: 


at pay arrange- 
ops as the work- 
ime and Life shop? A. At what 
Q. Well, during the course of your employment at Time 
and Life up to the present time. A. 1960 the shop was 
opened on April the 4th and the pay arrangement was $70 
a@ week as a barber, which is $15 above the scale and $25 
as a working manager. That continued up until around 
September when the company decided to take $5 (455) off 
all the barbers and my salary and finally they had taken 
off the $5 that I am now working as Union scale of $55 a 
week, $25 as a working manager and $10 extra for doing the 
cashiering of the shop. 


* * * * * * 


(467) Q. Mr. Todaro, did you have occasion to have a 
conversation sometime in or about March of 1960 with a 
Mr. Mumm of Local 32-3? A. In March of 1960, Mr. Mumm 
called me on several times. I did have a conversation with 
him. 
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Q. Would you tell us what the circumstances were at 
that time and what was said by Mr. Mumm and what was 
said by you? A. Well, Mr. Mumm spoke about the loss of 
the contract with (468) National and because of it some of 
his Union members were out of work. 

Q. At the time of this conversation would you tell us 
where you were working? A. In March I was at the Tish- 
man shop. 

Q. What was your position there? A. I was the working 
manager. 

Q. What else did Mr. Mumm say, if anything, at that 
time? A. Well, Mr. Mumm’s principal conversation was 
the concern he had for the Union members losing their 
work. 

Q. Do you recall who was cleaning the shop at that time? 
A. In March there was this unidentified fellow. 

Q. What did you say to him, if you said anything? A. 
Well, all I could do with Mr. Mumm at the time was to 
sympathize with him. I had no authority to do anything 
about this. 


Trial Examiner: That doesn’t answer the ques- 
tion. Do you recall what you said to him? 

The Witness: The only thing I could have said is 
that Terminal Barber Shops was looking to reduce 
expenses, That’s about all I could have said to him. 

Trial Examiner: Was looking to reduce its what? 

The Witness: Its expenses. 


Q. Do you recall if Mr. Mumm asked you to do anything 
about the cleaning and the performance of that cleaning at 
(469) that time? A. Mr. Mumm suggested I try to contact 
one of their other Union contractors. 

Q. What did you say to that? A. With that he sent me 
a booklet and I did call another Union contractor. 


Mr. Smith: We didn’t hear the answer to the ques- 
tion as put by counsel, which is do you recall what 
you said to that. 
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The Witness: Would you mind refreshing my 
memory on that? 

Mr. Klenk: Would you read back the record going 
back to my first, do you recall what was said about 
the cleaning, if anything. 


(Read.) 


Q. Would you answer that question, please. A. Well, 
all I remember is that I would try to get another contrac- 
tor. We were dissatisfied with National and the company 
wanted to cut expenses. 

Q. Mr. Todaro, when did this conversation take place? 
A. This took place around March. In March of 1960. 

Q. Who was cleaning the shop at that time? A. Uniden- 
tified man. 

Q. Was National cleaning the shop at that time? A. In 
March of 1960? No. 

(470) Q. At the time of the conversation you had with 
Mr. Mumm, was National cleaning the Tishman shop? 
A. No. 

Q. At the time of this conversation that you had, could 
you again, as detailed as possible, tell us what was said 
by Mr. Mumm, what was said by you? Not what you 
think but what was said by you and what was said by 
Mr. Mumm. A. Mr. Mumm was talking about his Union 
members losing their work and I said there was nothing 
I could do about that because I am only a manager. 

Mr. Mumm said that he would—why don’t you try get- 
ting another cleaner, because I brought out the fact that we 
were not satisfied with National Cleaners and that the Com- 
pany was looking to decrease expenses in the shop because 
it was not doing the business they expected it to do. 

With that he said that he would send me a booklet 
showing all the Union contractors. I received the booklet 
and I did call a Union, another Union contractor. His 
price was so crazy that we never—I never submitted it 
to the office. That was the extent 
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Q. Did you ever have a conversation with anyone from 
Terminal Barber Shops about your conversation with Mr. 
Mumm? A. Yes. I would repeat my conversations to Mr. 
Brown, my superior officer. 

Q. Did there come a time somewhere between April 
and July (471) of 1960 that you had any conversation with 
Mr. Mumm? A. Mr. Mumm during that period came to the 
Time and Life shop. 

Q. Do you recall when that time was? A. That could 
have been about the early part of June, 1960. 

Q. Who was present at that time? A. It was just Mr. 
Mumm and I. 

Q. Can you tell us what was said by Mr. Mumm and 
what was said by you? A. Again, Mr. Mumm mentioned 
the fact that we were taking work away from his Union 
members. My answer to him was that we were completely 
sorry that his Union members had to feel it but we were 
looking to save expenses. 

Q. At that time who was doing the cleaning? A. At 
that time Sam Goddard was doing the cleaning. 

Q. Did you ever have a conversation with Mr. Mumm 
at any time regarding Sam Goddard? A. When Mr. Mumm 
came to see me—— 

Q. When are you referring tonow? A. This was during 
the time of—that Sam Goddard was doing the cleaning. I 
mentioned the fact to Mr. Mumm that I did not want any 
trouble with the Union and that I would like to know what 
it would cost to join the Union and that there was a pos- 
sibility that I would back Sam Goddard, that (472) he 
would become a Union Cleaner but I would have to sce 
whether it was worthwhile. I asked Mr. Mumm casually 
like how much it would cost to join the Union and he gave 
me a round figure around $15,000 at the time. So then 
Mr. Goddard came in and I—this is going beyond the 
question, 

Q. Did you ever have a conversation subsequently with 
Mr. Goddard regarding the conversation you had with 
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Mr. Mumm? A. I spoke with Mr. Goddard and asked 
him to bring in his books so that I could look them over 
and see whether it was worthwhile to be his partner. Upon 
looking over Sam’s books I didn’t think it worthwhile and 
forgot all about it. 

Q. At any time in September or October did you have 
a conversation with Mr. Mumm? A. Mr. Mumm came 
to sce me again the latter part of September or early 
part of October and the conversation was a repetition of 
the first few times. 

Q. Would you tell us what was said by Mr. Mumm at 
that time and what you said to him. A. Mr. Mumm again 
talked about the amount of cleaning work that I had 
taken away from his Union members and that was as far 
as it went. The amount of work I had taken away from 
his cleaning members. 

I again told him that—I said, “look, I have been a 
Union man for a good many years. I don’t want any 
trouble (473) with the Union, your Union or any other 
Union.’’ I said to him to make a date for me at his office 
and I would go up and talk to whoever I had to talk with 
in joining a Union. 

Q. Do you recall at that time who was cleaning the five 
shops, namely, the Tishman, Grand Central, Empire State, 
120 Broadway and Time and Life shop? A. As of Sep- 
tember, 1960, I was cleaning. 

Q. As a result of that conversation, what did you do? 
A. As a result of that conversation I called Mr.—32-J 
and spoke with a Mr. Bauman who was the contract agent 
for 32-J, I understand, and made an appointment with 
him for an evening so as to talk over about joining the 
Union. 

Q. Do you know what the name of this Mr. Bauman 
is, what his first name is? A. I don’t. 


Mr. Klenk: I think as a matter of record, this 
name is similar if not identical in spelling to Mr. 
Bauman of the Terminal Barber Shops. Could it 
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be possible if anyone here from Respondent could 
enlighten us on that fact as to Mr. Baumann’s full 
name for purposes of later identification? 

Mr. Smith: Joseph J. Baumann. 


Q. Did you have occasion to see Mr. Joseph Baumann 
as a result of that telephone conversation? A. Yes, I made 
an appointment with him and did go to see him. 

(474) Q. Where did you go to see him? A. I went to see 
Mr. Joseph Baumann either the latter part of September 
or early part of October. I’m not certain but in that area. 

Q. Was it after you had had the conversation with Mr. 
Mumm? A. That’s right. 

Q. Who accompanied you, if anyone, on that particular 
occasion? A. I had my brother with me. 

Q. Where did you go? A. I went to 250 West 57th 
Street, the offices of 32-J. 

Q. Who did you see there at that time? A. I saw Mr. 
Joseph Baumann. 

Q. Would you tell us what happened during the time 
you saw Mr. Joseph Baumann? A. Mr. Joseph Baumann 
was most gracious and seated us and started to tell us the 
different contracts. It seems there are an associate con- 
tract and an independent contract. We disregarded the 
associate contract and spoke primarily about the indepen- 
dent contract. 

Q. At that time or any other time did you ever sign a 
contract with Local 32-J? A. No, I did not sign a contract. 

Q. Where you asked at that time by Mr. Joseph Baumann 
to sign such a contract? (475) A. No, Mr. Joseph Baumann 
just gave me the blank contracts to take with me, read and 
when I was ready, to return them to bis office. 


* . * * ° * 


(477) By Mr. Klenk: 


Q. Mr. Todaro, other than the conversations that you 
have testified about thus far regarding Mr. Joseph Bau- 
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mann and Mr. Mumm, have you had any other conversa- 
tions at any time with either those two gentlemen or with 
any other representative of Local 32-J? A. The last con- 
versation I had was at the office of 32-J with Mr. J oseph 
Baumann. The last time I had a conversation with Mr. 
Mumm was at the Time and Life. 

Q. What time was that? A. That was around September, 
1960 or the early part of October, 1960. Since then I never 
talked to him. 

(478) Q. Have you had any meetings with anyone from 
Local 32-J, including Mr. Joseph Baumann or Mr. Mumm 
at any time since those conversations? A. Other than the 
meetings that we had at the State Labor Board, that was 
all. 

Q. Mr. Todaro, do you recall when the picketing began? 
A. The picketing began sometime in November. 

Q. Do you recall where it began? A. The first time it 
appeared at the Tishman shop. 

Q. Did you ever have oceasion to observe the picketing 
at that time? A. No, sir. 

Q. How did you know about this picketing? A. I was 
informed by the manager. 

Q. At any time after the picketing began did you have a 
conversation with Mr. Jay Bauman of Terminal Barber 
Shops? A. Yes, I did. 

Q. Do you recall when the first conversation with Mr. 
Jay Bauman took place? A. The very afternoon that I 
was informed by the manager of the Tishman shop that 
there was a picket there. 

Q. Who is the manager, by the way, of the Tishman 
shop? A. Jack Romei. 

Q. Would you continue with your conversation with 
Mr. Jay Bauman? A. All I did, I called Mr. Jay Bauman 
to find out if he (479) knew there was a picket and he says, 
“Yes, I know. Jack called me.”’? He says, “‘T have called 
Charlie Moos,”’ his lawyer, and that was it. 
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Q. Did you have any subsequent conversations with Mr. 
Jay Bauman regarding the picketing? A. Well, I would 
say about three days later Mr. Bauman and Mr. Moos 
came to see me at the office—at my barber shop, rather. 

Q. Could you tell us what took place at that time? A. 
L also at that time had had the copies of the contract that 
Lhad received from Mr. Joseph Baumann relating to joining 
32-J and I showed that to Mr. Moos and he just retained 
them. He said nothing about it. They seemed concerned 
about the pickets and I recall Mr. Moos saying something 
about it being a secondary boycott and he would do some- 
thing about it. That’s all. 

Q. Did you have any other conversations during the 
time of the picketing with Mr. Moos or Mr. Jay Bauman? 
A. That was the last conversation I had with Mr. Moos 
regarding that but I did talk with Mr. Jay Bauman and he 
said, ‘‘ Well, just leave it as it is.”” 

Q. Do you know if there was any picketing at any other 
shop during this period? A. About, I would say perhaps a 
week or ten days later they started to picket at 120 Broad- 
way. 

(480) Q. A week or ten days later after what date are 
you referring to now? A. The date they began at the 
Tishman shop. 

Q. Who told you about that picketing at the 120 Broad- 
way shop? A. The manager of the shop. 

Q. Who is that? A. That’s William Sinclair. 

Q. Do you recall about approximately how long this 
picketing lasted at both the Tishman and the 120 Broadway 
shop? A. Possibly two and a half to three weeks at the 
most, if that long. 

Q. Did you have occasion to observe the picketing at 
either of the shops? A. I did not go near the shops at 
the time. 

Q. At any time during the period of picketing did you 
have occasion to visit any of the shops after working hours 
that you were cleaning for Terminal Barber Shops? A. 
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It was my practice to visit the shops but the two shops 
that had the pickets I stayed away from. 

Q. Did you visit either the Tishman shop or the 120 
Broadway shop during the night while the cleaning was 
going on at any time during the picketing? A. It was my 
practice—not during the picketing. I stayed away from 
the barber shops while they had pickets but (481) those 
shops that did not have pickets, it was my practice to go 
to them while the cleaners were at work. 

Q. Could you tell us when the cleaners were at work? 
A. They would work—they would start their work any 
time from 6:30 to 7:30 at night. Sometimes earlier, some- 
times later. 

Q. Do you know if there was any picketing going on at 
those particular hours at the Tishman and 120 Broadway 
shop? <A. Well, I didn’t go near those shops. I stayed 
away entirely. I don’t recall if they had the pickets there 
at night—I don’t know I should say if they had them there 
at night because I didn’t go near the shops at all. 

Q. Were there any pickets at any of the other shops 
that you cleaned? A. No. There was no pickets at the 
Time and Life, no pickets at the Equitable or the Grand 
Central or the Empire. 

Q. How many employees do you have at the present 
time? A. I have at the present time two people. 

Q. Can you tell us who they are, please? A. One is 
Robert Benjamin and the other is Fred Galloway. 

Q. Are both of these working at the present time? A. 
Yes, they are. 


* * * * 


Cross examination (482) by Mr. Smith: 


(489) Q. And yet you didn’t press the matter any 
further? A. No. 
Q. You didn’t ask him for an explanation? A. No. 
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Q. What was your original purpose in calling Mr. Jay 
Bauman? <A. Just to let him know there were pickets, to 
find out if he knew there were pickets there. 

Q. Why did you want him to know that there were 
pickets? A. Why? I just wanted him to know it, that’s 
all. I had no other reason. Just to let him know. Just 
to_let him know there were pickets there. 

Q. You stated, Mr. Todaro, that at one time Mr. God- 
dard offered you a partnership in his business, his cleaning 
business, and that you refused it after looking at his books. 
You also stated back on February 10 that the reason that 
you did not accept Mr. Goddard’s offer was that after look- 
ing at his books you decided it would not be profitable for 
you. A. That’s right. 

Q. What was the basis of that conclusion? A. What 
was the basis? Number one, he wanted around $2,500 
and when I added up the total amount of business that he 
had and where it was, I saw as far as I was concerned 
it wasn’t worthwhile. 

Q. Did Mr. Goddard ask any capital contributions from 
you? (490) A. Oh, yes. 

Q. What was the amount of capital contribution? A. 
He wanted $2,500 for a half a share. 

Q. Did you take over some of the cleaning from Mr. 
Goddard? A. Yes. In July of 1960, I started the cleaning 
of the Tishman shop, the Estelle Wyler—— 

Q. You stated on February 10th that you took over 
from Mr. Goddard in these shops at the same price, is 
that correct? A. That’s right. 

Q. You also stated today that when Mr. Mumm came 
to see you in March concerning a Union cleaner, you stated 
to him that Terminal Barber Shops was interested in cut- 
ting down expenses. A. Right. 

Q. Did Terminal Barber Shops cut down in expenses 
by hiring you instead of Mr. Goddard at the same price? 


Mr. Klenk: Objection. I don’t see—I object to 
the form of the question. It assumes a conclusion 
which the witness might not know about. 
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Trial Examiner: Overruled. 
Answer the question. 


A. No, they did not cut down expenses because I done it 
for the same price that Mr. Goddard. 

Q. Then the reason for hiring you as you understand it 
at (491) that time was not to eut down in expenses? 


Mr. Klenk: Objection. The witness is not com- 
petent to testify what the reason was that Terminal 
hired him or decided not to hire him. 

Trial Examiner: Overruled. 

Answer the question. 


A. We were becoming dissatisfied with Sam’s work. 

Q. ‘We’? meaning who? A. Terminal Barber Shop 
was dissatisfied. They would complain about the way he 
handled the Estelle Wyler shop and the Tishman shop. 


e * a * * * 


(496) Q. Did Mr. Mumm, in March, when he talked 
to you at that time in your conversation, was it mentioned— 
was anything mentioned concerning your joining the Union 
or Mr. Goddard joining the Union? A. I think at that 
time Mr. Mumm was only concerned about trying to get 
the work back to National, for us to renew the contract 
with National. That’s all. 

Q. Exactly what did you tell Mr. Brown? A. Well, 
I told him that Mr. Mumm had called. 

Q. And? A. And that he was very much concerned 
and I tried to—I said to him at the time that I had tried 
to put Mr. Mumm off because of the amount of business 
we were doing and we were trying to cut expenses and I 
recall now that I had said to Mr. Mumm that when business 
got better, I would try to get the shop back to National. 

Q. Did you have any conversation—was any mention 
of this conversation made at the time that you were hired 
since (497) that time was the next time that you had the 
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conversation with Mr. Brown concerning the cleaning, 
wasn’t it? A.I don’t quite understand your question. 

Q. You told Mr. Brown that Mr. Mumm had spoke to 
you in march. A. That’s right. 

Q. That was concerning the cleaning. Your next con- 
versation with Mr. Brown, was that concerning your being 
hired in Mr. Goddard’s place? A. No. Mr. Mumm and 
Thad a couple of conversations before I became the cleaner. 

Q. Conversations with Mr. Brown concerning cleaning. 
A. Conversations with Mr. Brown? Other than the con- 
versations that he would tell me that Mr. Mumm had called 
him. 

Q. Did he tell you this in and around the time that you 
were hired? A. No. I wasn’t hired at the time. I was 
just a manger of that shop. 

Q. Did Mr. Brown mention anything concerning Local 
32-J or Mr. Mumm in and around the time that you were 
hired? A. No. 

Q. He didn’t mention, as you testified before, that he 
had received phone calls from Mr. Mumm? <A. He received 
phone calls from Mr. Mumm between March and July. 
In July when I took over he never mentioned to me (498) 
if he had any calls with Mr. Mumm. 

Q. When did the conversation take place where Mr. 
Brown said that he had referred the matter to Mr. Jay 
Bauman, that he was going to get the Union off his back? 
When did that conversation take place? A. That took 
place during the time of Sam Goddard’s cleaning. That 
would be between March and July. 

Q. When was the next time that Mr. Brown mentioned 
Local 32-J to you? A. That would be in between March 
and July. 

Q. I say when was the next time after that? 


Mr. Klenk: Objection. The form of the ques- 
tion assumes a fact that has not necessarily been 
brought out. 

Trial Examiner: Overruled. 
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‘A, All the conversations that I know that Mr. Brown had 
with Mr. Mumm were during March and July. He had 
two or three of them possibly. Maybe four, I don’t know. 

Q. But when was the next time that you had a con- 
versation with Mr. Brown concerning either your conver- 
sations with Mr. Mumm or Mr. Brown’s conversations with 
Mr. Mumm? A. The only time this could come out again 
was the time of the pickets. Mr. Brown was only con- 
cerned about the cleaning of the shops. And he never 
bothered with 32-J or anything else. His main concern 
was that the shops were cleaned. 

Q. At the time that you were hired, did you have any 
further (499) conversation with Mr. Mumm—I’ll withdraw 
that. 

At the time that you were hired or immediately there- 
after, did you inform Mr. Mumm of Local 32-J that you 
were doing the cleaning for Terminal Barber shops? A. 
Mr. Mumm knew I was doing the cleaning. 

Q. Could you answer the question, please? 


Trial Examiner: Repeat the question to the wit- 
ness. (Read.) 


A. I did not inform Mr. Mumm that I was doing the 
cleaning. 
Q. Did you have any conversation with Mr. Brown con- 
concerning the Union status of your employees? A. No, sir. 
Q. You never had any conversation with Mr. Brown 
concerning the Union status of your employees? A. No, 
sir. 


* * * * e e 


(500) Q. What was said at that conversation? A. 
That I had gone up to 32-J and Mr. Moos mentioned the 
fact that it was a secondary boycott and took the inde- 
pendent contract that I had received from Mr. Joseph 
Baumann. 

Q. What was Mr. Moos referring to when he said sec- 
ondary boycott? A. The pickets. 


169 
Joseph R. Todaro, for General Counsel—Cross. 


Q. You just testified that this conversation took place 
before the picketing started. I take it then that there were 
two conversations, one before and one after? <A. No, 
there was only one conversation. 

Q. Could you please tell us when this occurred so we 
could get straightened out at least? A. Could I have the 
question repeated. 


(Read.) 


A. From July until the time that Mr. Moos came into the 
shop I had no conversations with Mr. Jay Bauman regard- 
ing my employees becoming Union members. 

Q. You testified that in September you went to see Mr. 
Joseph Baumann. Mr. Joseph Baumann gave a Union 
contract to you. A. That’s right. 

Q. Did you mention this to either Mr. Moos, Mr. Jay 
Bauman or Mr. Brown? A. I mentioned that when Mr. 
Moos and Mr. Jay Bauman came to my shop. 

(501) Q. That’s the first time that you mentioned it? 
A. That’s the first time and only time. 

Q. What did you do with these contracts after Mr. 
Joseph Baumann gave them to you? A. What did I do? 


Trial Examiner: With the contracts. 


A. I took them out of the envelope and Mr. Moos 

Q. After Mr. Joseph Baumann gave you the contracts 
in his office of Local 32-J in September, what did you do 
with them? A. I took them back to my shop, Time and Life. 

Q. What did you do with them there? A. I put them in 
the drawer in the desk. 

Q. Did you ever have occasion to look at these contracts 
again? <A. I did read the contracts. 

Q. You did not sign the contracts? A. I did not. 

Q. Why did you not sign the contracts? A. Because I 
wasn’t prepared to join the Union at the time. 

Q. You testified on February 10 that at the time that you 
examined Mr. Goddard’s books to see whether or not it 
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would be profitable for you to join the partnership, that at 
that time you were disposed to joining the Union. 

What was the reason for your change of mind? (502) 
A. I was disposed to join the Union with Sam Goddard 
if he had sufficient work to make it worthwhile but the work 
that he had, it wasn’t worthwhile for me to invest $2500 
in it. 

Q. That is, if you were in partnership with Sam 
Goddard, the independent contractor? A. Yes. 

Q. But now that you were not in partnership with Sam 
Goddard or another independent contractor, you were not 
going to join the Union, is that correct? A. That’s making 
it very definite. I don’t know what I may do yet. 

Q. When you say now, I’m talking about at the time 
that you didn’t sign the contract. A. At the present time 
I’m not prepared to sign. 

Q. I’m trying to get to the reason why you are not 
prepared. If you were prepared when you would have 
been in business with Sam Goddard as an independent con- 
tractor, why now are you not prepared to join the Union? 
A. Because I don’t have enough work. It wouldn’t pay me 
to join the Union. 

Q. Have you tried to get any work outside of Terminal 
Barber Shops? A. No. 

Q. You never have done any work outside Terminal 
Barbar Shops, have you? (503) A. No, sir. 

Q. And as a matter of fact, how many employees have 
you had altogether since you started cleaning? A. How 
many I have had altogether? 

Q. Yes. Approximately. A. Ten or twelve approxi- 
mately. 

Q. As you stated on February 10th, the majority of 
these employees were in Terminal Barber Shops as conces- 
sionnaires before, boot blacks? A. Either that or boot 
blacks. 

Q. And these employees don’t do any other cleaning 
outside the Terminal Barber Shops either, do they? A. No. 
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(550) Re-direct examination by Mr. Klenk: 


* . * *. * ° 


(566) Q. Referring again to your employees, I would 
like you to tell us if you can as to each of these individuals 
whom I am going to name off what their employment was 
other than they had with you as a cleaner at the time you 
hired them, if they had any such employment. 

Lloyd Rose? A. Lloyd Rose was a shoeshine boy in the 
Time and Life Building. 

Q. Who hires the shoeshine boys? A. The concession- 
aire. 

Q. Does Terminal Barber Shop, to your knowledge, 
hire shoeshine boys? A. No, sir. 

Q. Robert Benjamin? (567) A. Robert Benjamin is a 
concessionaire in the Time and Life Barber Shop. 

Q. Would you tell us what arrangements, if you know, 
are made between the concessionaire and Terminal Barber 
Shops? A. A concessionaire hires a bootblack to do the 
shining. He stays at the door and receives the coats of the 
people coming in. He brushes them off as they leave. He 
pays a very small rent for this privilege. In this particular 
case this man did not pay rent for nine months that the shop 
was open because of the slowness of the business. 

Q. Who does he pay this rent to, when he pays the rent? 
A. This rent he pays to Terminal Barber Shop. 

Q. Now, you say that for awhile this man—you are 
referring to what man? A. Robert Benjamin. 

Q. You say for nine months? A. That’s right. 

Q. Do you know the reason why he was not—he did not 
pay any fee— A. To give him a chance to come along with 
the business. The business was slow and to give him a 
chance to make some money for himself. 

Q. Are concessionaires employees of Terminal Barber 
Shops, if you know? A. Concessionaires are not employees 
of Terminal Barber (568) Shops. They are self employed. 
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Q. Fred Galloway. A. Fred Galloway is an outside 
individual, has nothing to do with Terminal Barber Shops, 
never worked for Terminal Barber Shops. He does strictly 
cleaning for me. 

Q. Earl Scott? A. Earl Scott was a shoemaker in the 
cobbler shop in the Rockefeller Plaza. 

Q. Beatrice Wells? A. Beatrice Wells was an outside 
individual, never worked for Terminal Barber Shops and 
worked strictly for me. 

Q. Walter Pitter? A. Walter Pitter was a shine boy 
in the cobbler shop at Rockefeller Plaza. 

Q. Do vou know if he ever worked for Terminal Barber 
Shops? A. Never worked. 

Q. Do you know if he ever worked as a concessionaire? 
A. Never. 

Q. Do you know if he worked as a bootblack boy in any 
Terminal Barber Shop for any concessionaire? A. Not to 
my knowledge. 

Q. Joseph Williams? A. Joseph Williams was a shine 
boy at the Tishman Shop and worked for Jeff Wilson. 

Q. Walter or William Stanley? (569) A. Walter Stanley 
was a shine hoy in the Time and Life Barber Shop. 

Q. Other than those employees that I have—other than 
those individuals whom I have named to you, Mr. Todaro, 
have you employed any other persons in your cleaning? 
A. No, sir. Only those with applications. 

Q. I show you General Counsel’s Exhibit 39-A, which is 
an employee’s record for Robert Benjamin and I direct 
your attention to the part of that record which reflects 
columns of total, and net pay. 

Could you tell us from your knowledge whether there 
are any differences in those particular columns and if there 
are, why there is such? A. Earned, July, Robert Benja- 
min earned a hundred dollars and net paid was a hundred 
dollars. In August he earned $50 and net paid was $50. In 
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September he earned $120 and net paid was $116.40. I 
deducted at the time $3.60 only for social security. 

Q. That period, that amount that you deducted for 
social security at that time, what period of working time 
did that cover, if you know? A. That would cover from 
the third quarter, which is July, to the end of September. 

Q. In other words,—strike that. 

Did you deduct social security month by month or did 
you (570) deduct social security on a quarterly basis? <A. 
Most times I did not deduct social security. I paid for their 
social security. Only once there it shows in September that 
I deducted social security. 

Q. Would you tell us how you deduct social security for 
these employees? A. When I would deduct it I would deduct 
3 per cent of the total amount. 

Q. The total amount of what? A. Of their monthly 
earnings. 

Q. Would you take that amount out of each man’s pay? 
A. No, sir. 

Q. How would you do it? A. Sometimes I did and some- 
times I didn’t deduct it. 

Q. When you did not, what did youdo? A. I paid for it. 

Q. And in addition to this, they were paid their regular 
monthly earnings? -A. That’s right. 


* * . * * * 


(571) Q. In cashing checks for your employees and pay- 
ing them cash out of the shop till, what did you do with the 
check? (572) A. When I would do a thing like that, the next 
day in making up my deposits, I would use the check that 
I cashed as part of a deposit for the previous day’s business. 

Q. You testified that you also did this with customers? 
A. Yes. 

Q. Do you know if this is done at any other shops, 
other than— A. We are not permitted to cash checks. All 
managers have a sign in their shop but unfortunately, we 
get to the point where we know these customers and we 
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have to stretch a point. It is against the company policy 
to do this but we are closer to the customer and, therefore, 
we take this chance. 


(574) Q. Could you tell us why the particular forms 
relating to application for employment, which I just show 
you as an example, General Counsel’s Exhibit 38-B, why 
these are in the various shops? .A. These are in the various 
shops because many times people come in for employment, 
a barber, a manicurist, and at the present time because of 
it being hard to get a good barber, a good manicurist, you 
use this to keep a record of their address. 

Q. What do you do with the form after you get it? A. 
We put it in one of our files. 

Q. Where is that file kept, do you know? A. It is kept 
in the shop. 

Q. At any time is this file forwarded to Terminal Barber 
Shops, the main office? A. No. 

Q. In relation to this particular form, is such practice 
carried on in each shop that you know of by the various 
managers? A. I can’t speak for the various managers. I 
can only say it for myself. I use an application, if I see a 
good manicurist, which I have hopes of eventually getting 
or a good barber, I do it for my own personal gain only. 
Whether the (575) other barbers do it, I don’t know. 

Q. Did you ever have occasion to use that form at the 
Tishman shop, using that form? A. Yes, 

Q. At the Tishman Shop, I am referring to. A. At the 
Tishman shop, yes. 


Trial Examiner: What happens to one of those 
forms if a barber comes in and signs one and you 
finally hire him? 

The Witness: Oh, if the form is filled out and I 
find use for this barber, after I have been okayed by 
Mr. Brown to hire him, I then send a memo the day 
that he is hired to the office stating to the office that 
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this is a new barber, his office number will be so and 
so and everything about him goes to the office. 

Trial Examiner: What about the employment 
application form which he signed? 

The Witness: That goes to the office with my 
memo. 


Q. How does Mr. Brown get this particular application 
together with— A. How does he get it? 

Q. Yes. A. After I filled it out? 

Q. Yes. A. I put it in an envelope addressed to him and 
it is put into his basket at the office. 

(576) Q. You stated here—perhaps I am confused but 
you stated here that you take these, after a barber has 
filled them out and put them in a file or in a folder which 
you keep in your shop. 

Now, what happens, if anything, to those particular 
application forms that go into that folder. Are they ever 
at any time referred to Terminal Barber Shops’ main 
office? A. Well, if Mr. Brown should call sometime and 
say he needs a barber, do I know a barber, do I know a 
cashier, I then refer to this file and say, I have got a 
cashier, I have a barber for you. I’ve gota manicurist for 
you. 

I get in touch with the particular individual and tell 
her where to go. In the meantime I send this application 
with the memo to Mr. Brown’s attention. 

Q. Could you tell us who was cleaning the Time and 
Life Building since it opened in 1960? A. I was the con- 
tractor for the cleaning of the Time and Life shop and I 
turned that work over to a Robert Benjamin who is the 
concessionaire in the shop. 

Q. When did you become the contractor? A. I became 
the contractor for that shop in July of 1960. 

Q. Who was the contractor before that? A. Before that 
Sam Goddard, April until July. 
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Q. In your cross examination you testified to the effect 
that the Time and Life shop was never contracted out. Will 
(577) you explain to us now your testimony at that time in 
relation to your testimony at this time? A. The shop had 
never been contracted out to a Union contractor. 

Q. Is that what you meant in your earlier or prior testi- 
mony? A. That’s what I meant. It’s never been given 
to a Union contractor. 

Q. After National Cleaners stopped cleaning the Tish- 
man shop, did you have anything to do with obtaining or in 
arranging for another cleaner at that particular shop? <A. 
I mentioned my predicament to Jeff Wilson, who was the 
concessionaire at the Tishman Shop. I said we have to 
get somebody to clean this shop. So Jeff says, ‘I know a 
man that does this work after his regular work.’’ 

So I said, ‘‘Bring him down.’”? He brought him down, 
I told—I informed Mr. Brown about this fellow coming, 
Mr. Brown said, ‘“.All right, if he will do it for a reasonable 
price, put him to work.’ 

The man came, I told him what the price was, told him 
what I expected of him, he was satisfied and he done the 
work. 

Q. Did you ever receive a list of Union contractors from 
Mr. Mumm? <A. Yes. I did receive a list. 

(578) Q. What did you do with that list when you 
received it? A. I looked it over and called one man in 
particular whom I knew, the Gem Maintenance or Window 
Cleaning Company, I don’t know, and they sent somebody 
up and he looked the shop over and I got a chance to talk 
with him. 

It happened to be on a Friday, I remember distinctly, 
and I said, ‘‘Well, you know what there is to be done ina 
shop like this.’’ He said, ‘‘Yes.’? It will cost you so much. 
I says, ‘‘Foreet it.”’ 

Q. What shop was this? A. The Tishman shop. 

Q. Did you do this for any other shop? A. No, sir. 
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Q. Could you tell us why you did this for the Tishman 
shop? A. By the time we had—why I did this for the 
Tishman shop? 

Q. Why you did this while you were at the Tishman 
shop, yes. A. I did this in the Tishman shop because of 
what Mr. Mumm said that there was a possibility that maybe 
one of the Union contractors would do it cheaper than 
National Cleaners. 

Q. Why were you concerned? A. It was my shop. 

Q. Why were you concerned over who should do the 
work—by that I mean, whether it would be a Union con- 
tractor or a (579) non-Union contractor? A. Why would 
I be concerned whether it would be a Union or non-Union? 

Q. That’s correct. A. Number one, if we could have 
gotten a Union contractor at our price, we would have been 
very happy to, so as not to have any trouble with the Union. 


* * * * * * 


(584) Q. Could you tell us whether the Beauty At Sea, 
Ine., is an incorporated company or not? A, It is an 
incorporated company. 

Q. Did you ever have a conversation with anyone 
revarding the taking out of liability and workmen’s 
compensation insurance policies? A. That conversation 
was held—I had conversation, yes. 

Q. With whom? <A. I had the conversation with 
Edward Purfield. I asked him if he knew a good insurance 
broker, That’s when he gave the name of DeWitt, Stern & 
Gutmann. And I called them up and told them my problem. 
(585) They sent some sort of an engineer down to check 
it over and they took care of my needs. 

Q. Why did you ask Mr. Purfield this question? A. 
Because I didn’t know anyone. 

Q. What occasioned your asking the question to begin 
with? A. What occasioned? 

Q. That’s correct. A. I was told and I also knew from 
my own benefit that I should have this type of policy 
as long as I had employees. 
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Q. Who told you that? A. Mr. Brown told me once. 

Q. Could you tell us the conditions that were made 
between you and Terminal Barber Shops when you took 
over the cleaning in July? A. I took over the Terminal 
Barber Shops for cleaning under the same conditions that 
Sam Goddard had, the previous cleaner. 

Q. As part of those conditions was anything mentioned 
at any time regarding insurance? A. Yes. 

Q. What conditions were stated in regards to that? 
A. Well, number one, the accountant that I have told me 
that I would need it, and number two, I was told that I 
would have to have compensation and disability insurance 
for the people that worked for me. 

(586) Q. What accountant are you referring to? A. 
My bookkeeper, I should say. 

Q. Who is that? A. Arnold Krause. 

Q. You referred during your testimony to a Jake 
Obson, who also is a bookkeeper. A. Jake Obson was the 
man who done my work in 1959. 

Q. Is he still employed by you in any capacity? A. No, 
he is not. 


* * * * 


(593) Cross examination by Mr. Smith: 


” * * * * * 


(598) Q. Well, under what conditions would you have 
joined the union? A. If I could get an inerease in the rates 
that I had with Terminal Barber Shops. 

Q. Under those circumstances, you were interested in 
joining the union; is that correct? A. If I would get an 
increase in my rates, yes. 

Q. And it was for that reason that you went to see Mr. 
Joseph Baumann? A. I went to see what the conditions 
were in joining the union. 

Q. And it was for that reason that Mr. Mumm con- 
tacted you? A. No. Mr. Mumm was trying to get the shops 
back with some other local. He didn’t try to organize me. 
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Q. Did Mr. Mumm at that time recommend you to Mr. 
Joseph Baumann as the contract agent of 32-J? A. He did 
not recommend him at all. I told him to make an appoint- 
ment for me at that office. 

Q. With whom? A. And he did not mention Mr. Joseph 
Baumann at the time. 


* * 


(599) By Mr. Smith: 


Q. What was the substance of the conversation with 
Mr. Mumm? A. It was a repetition of his telephone 
calls, that he was concerned about these union members 
who had lost the work and these shops that I had taken 
away from them. 

Q. Did Mr. Mumm say anything concerning your join- 
ine the union? A. No, he did not say anything at the time. 

Q. Did you say anything about you joining the union? 
A. I said I would like to go up and know what was entailed 
in joining the union. 

(600) Q. What did Mr. Mumm say to that? A. I told— 
he didn*t say anything. I just told him to make an appoint- 
ment for me up there. 

Q. What did Mr. Mumm say to that? A. Mr. Mumm just 
shook his head and out he went. 


* * * * * * 


(605) Q. This was too inconvenient for you for $120. a 
month. What position do you hold in Beauty At Sea? A, 
I am the president and treasurer. 

Q. Are there any other officers? A. My family. 

Q. Is this a stock corporation? A. Yes, sir. 

Q. Who owns the stock? A. My family. 

Q. Is there any income from this corporation? <A. It 
is a dormant concern. Dormant at the present time. 
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(617) Re-direct examination by Mr. Klenk: 


Q. Mr. Todaro, I direct your attention to Respondent’s 
Exhibit 24, and I ask you if you could tell us what 
prompted the receipt of this acknowledgment? 


Mr. Smith: I object to that question, Mr. Exam- 
iner. I don’t know who he is referring to. Whether 
he is referring to the people who sent it, what 
prompted them to send it. I don’t understand 

Trial Examiner: It’s an awkward question. I 
suggest (618) you rephrase it. 


Do you know why you got it? 

Q. (By Mr. Klenk) Do you know why you received the 
acknowledgment? A. Yes, because I had requested from 
DeWitt Stern and Gutmann this insurance. 

Q. Could you tell us when you requested it? A. I 
requested this insurance about the end of July, early part 


of August. 

Q. I direct your attention to the last line of Respond- 
ent’s Exhibit 2A and ask if you would read that for us, 
please, and then if you can, explain to us just what it means, 
if you know? <A. The last line reads: ‘‘We understand 
that the employees which you will engage will be those of 
Terminal.’’ 

The reason for this question 

Q. Do you want to keep the exhibit? A. The reason for 
this line was because when this engineer came up, his ques- 
tion was, who my employees were going to be. I told him 
I had hoped to use and at that time I did have working for 
me bootblacks that worked for the concessionaires. 


* * * * * * 


(620) Q. At any time since you began cleaning the var- 
ious shops for Terminal, have you ever had a conversation 
with Mr. Jay Bauman regarding social security for the 
employees? (621) A. No, sir. 
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Q. Have you ever had a conversation with Mr. Jay 
Bauman regarding insurance of any type for coverage of 
these employees? <A. No, sir. 

Q. Have you ever had any conversation with Mr. Jay 
Bauman during this particular time regarding unemploy- 
ment insurance for these particular employees? A. No, 
sir. 

* * * * * * 

(622) Q. At the proceedings at the State Labor Board, 
whe represented you as counsel? A. Represented me? 

Q. Yes. A. Mr. Charles Moos. 

Q. Could you tell us how Mr. Moos came to represent 
you?) A. When I got the petition to appear in front of 
the State Labor Board, I immediately called Mr. Moos’ 
office. At the time Mr. Moos was out of town and I requested 
his secretary to tell him that I would like him to represent 
me at this hearing, 

Q. Did you talk to anyone else, other than the secretary 
of Mr. Moos, before you made this call? A. No, sir, 

Q. Did you talk to anyone from Terminal Barber Shops 
in regard to Mr. Moos handling this matter for vou? “A. 
No, sir. I just called Mr. Moos and asked for his repre- 
sentation. 

Q. Did you ever tell anyone after you made your 
arrangements with Mr. Moos that Mr. Moos was going 
to represent vou? Let me rephrase that. 

Did you ever tell anyone from Terminal Barber Shops 
that (623) Mr. Moos was going to represent you at this 
particular hearing? A. Other than my superior. I told 
him I would be missing from the shop and I had to eo +o 
a hearing and that I was going to have Mr. Moos represent 
me. 

Q. Was anything said at that time by your superior, 
and who was that, please? A. Mr. John Brown. 

Nothing was said. 
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Jay S. Bauman—Recalled—Cross. 


(626) Re-cross examination by Mr. Smith: 


Q. Mr. Todaro, do you know if your workmens com- 
pensation and publie bodily injury liabilty, do you know 
what employees they cover? A. What employees they 
cover? 

Q. Yes. A. They cover all of my employees. 

Q. How do you know that? A. That’s what I took it 
out for. 

Q. That’s what you took it out for? A. That's right. 


* * * * * * 


(631) The third item are the petty cash disbursements 
for 1960, which were used during the testimony before. 


* * * * * * 


(637) Q. Now, I asked you and I ask you again if in 
fact your business was adversely affected and if in fact 
the large building was struck, was it part of your wait and 
see policy that Mr. Todaro’s employees would have to join 
Local 32-J? A. Well, our business wasn’t affected mate- 
rially. The office building cleaners did perform their 
duties. This was not something I had to face and I just 
prolonged the day until I did, or if I ever did. 

Q. You had no policy as to if this occurred, what you 
would do. A. No definite policy, no. There were two 
possibilities 

Q. What were the possibilities? A. The two possibili- 
ties were that Mr. Todaro’s employees join the union, in 
which case I assume the pickets would be removed, or that 
we could get a union contractor to perform these duties, 
as we had before. So there were two possibilities. 

Q. And you hadn’t decided on which one at that time? 
A. No. We had hopes that we could continue as is and 
we (638) weren’t making changes until we were forced to. 


Jay §. Bauman—Recalled—Cross. 


(639) Q. At an annual retainer? A. No. Not at the 
present time. At that time, no. Just ona fee basis. And his 
special forte is labor matters and this being a labor—Mr. 
Todaro knew he had—that he was our labor lawyer, went 
to him for advice and service. 

Q. Mr. Todaro went to him for advice and service? Mr. 
Todaro testified that this meeting was unannounced, that 
you and Mr. Moos walked into the barber shop without an 
express invitation from him. Is that true? (640) A. I 
don’t believe so. 

Q. Mr. Todaro asked you to come down? A. No. I 
believe I called Mr. Todaro and told him we were coming 
on a certain morning at a certain time. And we would dis- 
euss the problem. 

Q. “Wer— A. ‘We,’ meaning Mr. Moos and myself. 

Q. The problem you were referring to was what? A. 
Picketing at 666 Fifth Avenue related to it. 


* * * * * * 


(661) Q. I show you General Counsel’s Exhibit No. 
39B and I ask you to identify it. A. That is our standard 
application form. 

Q. Were you aware of the fact that Mr. Todaro was 
using these forms for the employees? A. No, I was not. 

Q. When did you first find out about this? A. Yes- 
terday. 

Q. Were you aware that the employees who were per- 
forming the cleaning, whose ever they might have been, 
were not covered by disability or liability insurance until 
September? A. No, I was not. 

Q. Were you aware that Mr. Todaro was cashing, at one 
time or another, checks for the people who cleaned all the 
shops that he was supposed to have been cleaning out of 
the money in the cash register at Time and Life? A. No, 
I was not. 

Q. When did you first become aware of this? (662) 
A. Yesterday. 
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Q. How much do you pay Mr. Todaro for cleaning Time 
and Life per month? A. I believe it’s a hundred dollars a 
month, 

Q. Were you aware that the person who cleans this, 
actually does the cleaning of this shop works less than one 
hour per night cleaning the shop? A. No, I was not. 

(). When did you first become aware of this? A. When 
you said it right now. 

Q. Have you ever had any complaints—do you know of 
any compiaints about the cleaning in this shop since Mr. 
Todaro allegedly took it over? A. No. 

Q. Mr. Todaro is the manager in that shop, isn’t he? 
A. Yes. 

Q. And he is responsible to check the cleaning there, is 
that right? A. He is responsible 

Q. Yes or no, please. A. Yes, 

Q. Do you have an account in Manufacturers Trust Com- 
pany for Barber Shop No. 32? A. Yes. 

Q. Do you have occasion to check the—that account from 
(663) time to time? A. Well, that’s not an individual 
account. That’s a depository account and that is consoli- 
dated with certain other accounts which the main branch is 
right here at 57th Street and Fifth Avenue so it doesn’t 
appear as one account and we don’t get a bank statement 
for that one branch. 

Q. Do you have a rule generally in your shops that 
checks are not to be cashed? A. Yes, our rule is that the 
managers are responsible for any checks that are cashed 
and that they are not to do so. 

Q. Are you aware of the fact that instead of depositing 
cash in this deposit account, Mr. Todaro was depositing 
cheeks of his own? A. Yes. 

Q. You are aware of that? A. As of yesterday. 

Q. Then did you authorize Mr. Todaro to do this? A. 
No, I did not. 
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(668) Re-direct examination by Mr. Klenk: 


* * % * . ~ 


(676) Q. When you go and visit the shops, do you have 
conversations with the managers other than about the 
cleaning? <A. Yes. 

Q. Do you have conversations with Mr. Todaro? A. Yes. 

<). In your conversations which you have with the other 
managers and with Mr. Todaro, do they follow the same 
vein or do they not? A. They generally do. 

(}. Do you know if your particular working inanavers 
have any control over the cleaning done in their particular 
shops? A. The only control they have is as I have told vou, 
that they would leave a note fer the cleaner and if they 
didn’t get satisfaction that way they would tell us and 
we would tuke it up with the landlord or the contractor 
involved, 


(677) By Mr. Klenk: 


Q. Could you tell us—strike that. 

You have testified previous!y that you had certain 
insurance policies covering various people working in your 
barber shops. Some of these were such as workmens com- 
pensation, liability, disability and group life and so on, a nd 
I think you also testified that there were people covered 
under a master policy. 

Could you tell us exactly those persons that are covered 
under those policies? 


(678) A. Am I to answer a question? All employees are 
covered by all the insurance as required by law, plus the 
ones that we feel are necessary, 

Q. What do you mean by plus the ones we feel are neces- 
sary? A. Well, like group insurance are given to certain 
groups and not others. That’s primarily the difference. 
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Q. Are any of the cleaning people who clean your shops 
at night covered by these policies? A. No, they are not. 

Q. Are any of the concessionaires covered by these 
policies? A. No. 

Q. Are any of those parties that IT have just named, 
beginning with those of the cleaning contractor, are any of 
those employees of Terminal? A. Will you repeat that, 
please? 

Q. Are ee of the parties, the cleaning people who clean 
(67°) (he shop at night. the concessionaires or their—and 
the boot blacks and shine boys, are any of these employees 
of Terminal? A. No. 


* * * * * * 


(799) Doxarp M. Mumm recalled as a witness by and 
on behalf of the respondent, previously sworn, was 
examined and testified as follows: 


Direct examination by Mr. Smith: 


Q. Mr. Mumm, as you stated in your previous testi- 
mony, you are employed by Local 32-J, 250 West 57th 
Street, New York City. And your capacity there is 
business agent. 

Could you tell us what the duties of the business agent 
are with Local 32-J? A. Well, there are quite a few busi- 
ness agents with Beal 32-J. 

Q. Could you tell us what you do as business agent? 
A. My job is the handling of cancellation forms that come 
into the office, cancellation form, which actually is the 
changing of a job from one contractor to another contrac- 
tor, or from a union contractor to a non-union contractor, 
or from a union contractor to a customer putting on his own 
employees to do the work that our members were formerly 
doing. 


& ° * * * * 


(812) Q. Are you acquainted with the signs that were 
used in (813) the picketing? A. I have seen them, yes. 
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Q. Can you tell us why the signs refer to Terminal 
Barber Shop and not Joseph Todaro? A. Well, at that 
time and later it was our impression that Terminal Barber 
Shop and Joe Todaro were one and the same. Actually 
it was Terminal doing their own cleaning and using Joe 
Todaro as just an agent to see that the work was done, but 
it was Terminal Barber Shops themselves that were respon- 
sible for the cleaning. 


Cross examination by Mr. Klenk: 


Q. Mr. Mumm, am I correct in stating that you have 
no other duties than the handling of cancellation forms 
between contractors doing various cleaning at buildings 
throughout this city? A. This is 75 per cent of my job. 

Q. Then you are saying I am not correct in stating that, 
is that correct? A. When I say—it could be 75 or even 
more. Most of my time is spent in processing the can- 
cellations. 

Q. Do you spend any of your time doing anything else 
in regards to union duties as an employee of that union? 
A. I handle very few complaints from our members. 

Q. Do you ever go around to various employers’ shops 
and (S14) talk to any of the employees that are working 
there? A. Yes, 

Q. Are those shops that you go around to unionized 
or non-unionized? 


A. They are generally, generally there would be shops 
where Local 32-J people had been displaced. I will go 
around to try and find out who is presently performing 
the service. If they are non-union people, I interview them 
to see about getting them into the union. That's about the 
extent of it. 


* 
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By Mr. Klenk: 


Q. It is a fact, then, that you do, as part of your duties, 
organize employees? A. On jobs where our people have 
been displaced. 

Q. Answer my question. (815) A. Yes. This is with 
regard to the 

Q. Now, did there— A. —cancellations. 

Q. Isn’t it a fact that you attempted to organize several 
of the employees cleaning the shops now in dispute? A. 
Yes. 


(843) By Mr. Klenk: 


Q. Mr. Mumm, did you know that Sam Goddard was 
doing the cleaning at the Time and Life shop in April? A. 
I couldn’t give you an exact date on it. It’s possible it was 
somewhere around that time. 

Q. When did you find out that Sam Goddard was doing 
the cleaning? A. Well, it wasn’t Sam Goddard that we 
found out was doing the cleaning. I didn’t know his name 
was Sam Goddard. One of our delegates questioned a 
man over at 724 Fitth Avenue and he told him that he was 
working tor Sam’s Cleaning Service. I didn’t know who 
Sam Goddard was. I know now that they are one and the 
same, but at that time it was just Sam’s Cleaning Service, 
a non-union contractor. 

Q. Did you ever talk to this person Sam? <A. Yes. It 
was much later. 

Q. You said you had a conversation with Mr. Todaro 
wherein Mr. Goddard’s name came up. (844) A. Yes. 

Q. Can you tell us when that conversation took place? 
A. That was my first conversation with Todaro when I 
spoke to him in the shop. 

Q. When was that? A. It was in April. 

Q. During that conversation Mr. Todaro told you that 
he wanted to back Sam Goddard in the cleaning business, 
didn’t he? A. That’s right. 
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Q. And you told him that they would have to have a 
contract to become union? A. Well, in order for him to be 
a union contractor, yes, he would have to have a union 
contract. 

Q. Did you state to Mr. Todaro what the terms of that 
contract would be? A. Well, exactly what I told Mr. Todaro 
was that he would have to contact Mr. Baumann in our 
contract department. He handled this exclusively. How- 
ever, I could give him a rough idea of what was involved in 
having a union contract. He would be obligated to pay his 
people the union scale. 

Q. What is the union scale? A. Well, at that time it was 
$1.7674 an hour for a man and $1.57 for a woman. 

Q. Any welfare or pension benefits? (845) A. Yes. He 
would also be obligated to cover him under the welfare 
which would also be paid into by the employer. In this 
case if he was the employer, by him, $20.25 quarterly. And 
also $2 a week per person into the pension plan. 

Q. You testified yesterday that during that same conver- 
sation that you had with Mr. Todaro concerning Mr. 
Goddard, that Mr. Todaro had asked you whether he could 
get into the union—get a contract with the union just by 
paying wage scales. A. That’s right. 

Q. At that time what particular business was Mr, 
Todaro and you referring to, if you know? A. What busi- 
ness was he referring to? 

Q. Yes. What contractor at that time was he referring 
to? A. It was the exact same deal with Sam Goddard. He 
didn’t feel that—well, actually he told me that Sam 
Goddard, he had looked at his books. He said quite frankly 
there is a lot of work to be done on those, too. He said— 
I don’t know what his tax situation is or anything else, but 
before I go into anything like this I am just feeling this 
thing around now. He said we thought it might be a good 
idea to settle the whole thing. He said, but first I want to 
speak to you about it. He said I don’t think Sam is in 
very good shape right now. 
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($46) He said, personally, myself, he said, I don’t have 
too much money to invest but I do have some. Therefore 
I'd like to know just what this thing is going to cost. 

So I told him I was in no position to tell him exactly 
how much money it was going to cost him. I could give 
him a rough idea what was involved in being a union con- 
tractor, what coverage he would have to give his people. 

Q. What do you mean by coverage? A. Again, the 
welfare, pension. These are things that he is obligated to 
cover his people for. 

As I say, it was his idea at the time if he could merely 
get in, pay them the union scale, perhaps when he got a 
little bigger and financially more stable he would be able 
to cover them for the whole contract, but I told him there 
was no halves. He would have to go all the way or not at 
all. 

Q. You said a rough idea. Will you tell us what you 
mean by a rough idea? A. Of what the contract was? 

Q. Yes. A. Exactly that. 

Q. As I recall, you stated it was a rough idea of what 
it would cost. Did you state any figure?) A. It was a rough 
idea what the contract was, what was involved, what he 
would have to cover himself for, how much. 

(S47) He kept asking me for prices. I told him this 
wasn’t my line, we had a man for this, Mr. Joseph Bau- 
mann, he should contact him and Mr. Joseph Baumann 
would explain it thoroughly. 

Actually, I do have knowledge of the contract and what 
it involved, but then you post a bond with—TI think it’s the 
arbitrator in our industry, also in the event that you should 
go to arbitration or if there should be an arbitration. 

Exactly what they are, it’s not a big deal, but I’m not 
too sure about the amount. 

Q. You saw Mr. Todaro again in September at the 
Time and Life Shop? <A. Right. 

Q. At that time you testified that Mr. Todaro told you 
he was doing work himself regarding the cleaning? A. 
Right. 
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Q. Did he tell you what shops he was doing? A. I’m 
not certain. I think he was doing the Time and Life and 666 
Fifth. I’m not sure if he ever had 724 Fifth. I don’t 
recall because that was changed around so many times. 

As you know now, they got in 120 Broadway, Grand 
Central, Empire State, but what order he actually for these 
shops I don’t know, and then 120 was taken away. 


Witnesses on Behalf of Respondent. 


(123) Jay S. Baumayy resumed the stand and testified 
as follows: 


(176) Q. Mr. Moos is your attorney? A. Yes. 


* * * * * * 


Q. Did Mr. Moos appear on behalf of Terminal or any 
of the other corporations involved here recently in the last 
year before the State Labor Relations Board? A. I had 
been ill between the 15th of December and about the 22nd 
of January and I know that there was a petition made by 
32-J for an election before the New York State Board. 
Mr. Moos must have done something. He reported to me 
that the matter was denied. I never testified before them. 
Undoubtedly he must have either testified in person or 
written a letter or an affidavit or something. Iam not aware 
of what it was. 


* * * + * *. 


(177) Q. But Mr. Moos, you say, was involved in this 
since he reported to you concerning it? A. Mr. Moos is 
our labor attorney. He would handle this matter. How 
he handled it, I don’t know. 


e * * * * ° 


(214) Q. Did there come a time when you believed in 
your own opinion that you had a dispute with Local 32-J? 
A. Yes. 
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Q. What was the date? A. The date was in early 
November. I believe it to be November 2nd when a picket 
was placed at the Tishman Building. 

Q. Did you have any conversation, telephone call, (215) 
correspondence or other communication with Mr. Todaro 
concerning this dispute at that time? A. Yes. I spoke 
to him about it. 

Q. What is the substance of your conversation? A. I 
told him that there was going to be picketing there. I wanted 
to see what action our barber’s union would take, Local 
760. I also wanted to see what action the National Clean- 
ing Service employees would take, who are members of 
32-J. I also contacted Mr. McCarthy, the manager of the 
Tishman Building, told him about this, and I told Joe 
Todaro to stand by and I would advise him of the serious- 
ness of the situation. 

Q. If I am correct, when you talked to Mr. Todaro; in 
other words, it was agreed that you would handle these 
details and he was to stand by? A. No. 

Q. I don’t quite understand. A. I told him I would 
advise him as to the seriousness of the situation. I never 
told him what we would do about it or what he should do 
about it. I just told him I would keep him posted on the 
details as they happened. Personally, he is a barber and 
@ manager. He is a pretty busy guy. He only has two 
hands and it was much easier for me to get the details and 
relay it to him. 

Q. Did Mr. Todaro at that time express any concern 
(216) concerning this dispute between yourself and Local 
32-J? A. Yes, he was very concerned about it. 

Q. In what regard? A. He felt that this might jeop- 
ardize his contract with us. He might be forced to sus- 
pend operations, or that he might—his employees would 
have to join 32-J. 

Q. They would have to join 39-J. Under what condi- 
tions? A. If the picketing had been—affected our busi- 
ness or the business of this large office building. Naturally, 
you could not tolerate a situation where because of one 
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or two cleaning people, that thousands of people would be 
out of work. 

Q. And this was the substance of his conversation, that 
if this picketing was to affect your business, his employees 
might have to join Local 32-J? A. No. This is one of the 
considerations, not the only consideration. 

Q. What resolution came out of this meeting? A. A 
wait and see policy. 

Q. And you were going to wait and see as to what? A. 
One, what happened to our business; two, what happened 
to the—what action the local barber union would take and 
thirdly, what action the employees of 32-J would take as 
concerned cleaning this large office building. 

Q. Did Mr. Todaro at that time express to you that if 
(217) this picketing were not to affect your business or his 
business, that he would continue to employ the same people 
under the same standards? A, Yes. 

Q. What was your reaction to that? A. The reaction 
was, it was fine with me. 

Q. What was your reaction to Mr. Todaro’s statement 
to you at that time that if this did affect your business and 
his business, his employees might have to join 32-3? A.J 
told him—rather he told me that he would speak to 32-J 
about joining and to find out what differences in cost there 
would be, including wages and fringe benefits. 

Q. Did he say anything at that time that that would 
have to be reflected in his charge to you for cleaning? 
A. Yes. 

Q. What did you say at that time? A. I said if it was 
necessary for him to join, that we would work something 
out. 


(218) Q. Did you and Mr. Todaro have any subsequent 
conversations (219) other than this one concerning the 
dispute? A. I spoke to him once or twice a week about 
it and asked him whether he had any new information. I 
told him that to date it hadn’t affected business adversely 
nor had it affected the cleaning of the office building. And 
that I was satisfied to leave matters stay as they were. 
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Q. What date was that? A. This was all during Novem- 
ber while the picketing was going on. 
e *. * * * * 


(484) A. No. I didn’t mention it to them that I didn’t go to 
these shops, no. 

Q. On your second conversation which you testified to 
where Mr. Jay Bauman was present and Mr. Charles Moos, 
was Mr. Brown present? A. No, sir. 

Q. In that conversation there was yourself and these 
other two gentlemen that I mentioned before? A. Exactly. 

Q. You testified that at that meeting you took out the 
contracts that had been given to you by Mr. Joseph Bauman 
and who did you hand them to? A. Mr. Moos took them 
from my hand. 

Q. Well, did you give them to Mr. Moos? A. I took 
them out of the envelope and I had them in my hand and 
Mr. Moos reached over and took them. I didn’t give it to 
anyone. 

Q. What was the purpose for your taking them out of 
the envelope? (485) A. To show them that I had been at 
the headquarters and what I had received. 

Q. What was your purpose for bringing the contracts 
to the meeting in the first place? A. What was my purpose 
for bringing them? I didn’t bring them any place other 
than to my shop, which I use as my office. 

Q. This meeting occurred then in your shop? A. That’s 
right. 

Q. Did you have any prior notice that this meeting would 
occur? <A. No. 

Q. None of these individuals called you and told you 
they were coming? A. Not that I recollect. 

Q. How did this meeting chance to occur then? A. Well, 
it is not unusual for Mr. Jay Bauman to walk into the 
shops unannounced without calling anybody and this was 
just one of those things. He walked in and it happened to 
be at this time that he had Mr. Moos. Whether he had 
made an arrangement, I don’t know. 

Q. However, it is unusual for Mr. Moos to come walking 
into your shop? A. That is so. 
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Q. Mr. Jay Bauman comes into your shop, so he testified 
on direct, from time to time and converse with you con- 
cerning (486) the general business of the barber shops and 
sometime concerning the cleaning of the barber shops after- 
wards, is that not so? A. No, sir. He only comes in to 
make his visits concerning Terminal Barber Shops; as far 
as the cleaning, the only time we have ever talked about 
cleaning was the time that Mr. Moos was present. 

Q. Otherwise you never had any conversation whatso- 
ever during business hours with Mr. Jay Bauman or any 
other person connected with Terminal Barber Shops or any 
other subsidiary thereof concerning your cleaning? a. I 
would have conversations during business hours with Mr. 
Brown when a manager would complain to him if the shop 
was not cleaned properly. 

Q. But you never had any conversations with Mr. Jay 
Bauman? <A. With Mr. Jay Bauman? Other than the 
times that we had the pickets and the bringing up—I would 


bring him up to date as to what transpired at these two 
hearings. That’s all. 

Q. Have you read the transcript of the hearings to date, 
Mr. Todaro? A. Have I read the transcript of the hearing 
today? 

Q. Today. 


Trial Examiner: These. This is the testimony 
that was (487) given at the last three days. Have 
you read it? 

The Witness: No, sir. 


Q. When Mr. Moos took the contracts from your hand, 
did he say anything at that time? A. The only thing I 
heard him say was that pickets were a secondary boycott 
and with that they both left. 

Q. Nothing else was said. Mr. Moos grabbed these con- 
tracts, made this statement and left? A. I wouldn’t say 
he grabbed them. He just took them from my hand. 

Q. Took them from your hand. He made this one state- 
ment and turned around and left? A. They didn’t have any 
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further conversation with me because I was busy with a 
customer. 

Q. Your third meeting, who was present at that when 
you saw Mr. Jay Bauman again? Was Mr. Moos present at 
that time? A. Mr. Moos and Mr. Jay Bauman only came 
to my shop once, 

Q. You testified on direct that you again spoke to Mr. 
Jay Bauman concerning the picketing and you also testified 
that Mr. Jay Bauman said at that time, ‘‘We’ll just leave 
it as it is.” 

Was this not another conversation with Mr. Jay Bau- 
man? A. This was a conversation when I called about the 
120 pickets. And that’s when he said, ‘“We’ll just leave it 
that way.’’ 

(488) Q. What did you say to Mr. Jay Bauman since 
you called first? A, Nothing. 

(. You made the call to Mr. Jay Bauman and you said 
nothing? A. I just said to him about the pickets, 

Q. What did you say about the pickets? A. T said, ‘‘Did 
you know there are pickets at 120277 He said, ‘‘Yes, Bill 
called me.?? 

Q. Bill is— A. Bill is the manager of 120 Broadway. 
And his answer was, “We ‘ll just stay pat,”’ and that was 
the end of the conversation. 

Q. What did you take that conversation to mean? 
“We'll just stand pat’’? 


Mr. Klenk: Objection. It ealls for an operation 
of the witness’ mind. 

Mr. Smith: I'l] rephrase the question. 

Trial Examiner: All right. 


Q. What did you understand by that statement? 


Mr. Klenk: Objection. I don’t think it has any 
materiality what he understood, 

Trial Examiner: Overruled. 

You answer the question. 
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A. I don’t know. I don’t know what he had in mind, what 
his idea was. I don’t know. 


* * * * * * 


(499) Did you have any conversations concerning the 
Union status of your employees between the time that you 
took on the cleaning at these shops and the time that the 
picketing began, did you have any conversations with any- 
body in Terminal Barber Shops? A. We had the conver- 
sation with Mr. Bauman and Mr. Moos. 

Q. That was before the— A. That was before the 
picketing. 


* * * * * . 


(500) Q. You testified that in September you went to 
see Mr. Joseph Baumann. Mr. Joseph Baumann gave a 
Union contract to you. A. That’s right, 

Q. Did you mention this to either Mr. Moos, Mr. Jay 


Bauman or Mr. Brown? <A. I mentioned that when Mr. 


Moos and Mr. Jay Bauman came to my shop. 


* * * * * e 


(503) Q. Mr. Jay Bauman, either on his direct or cross 
examination stated that at the time that he had the con- 
versation with you concerning the picketing, that you both 
decided on a wait and see policy. Mr. Bauman also stated, 
when questioned concerning the wait and see policy, that 
it would involve waiting and secing whether or not his 
business was affected by the picketing, is that correct? 

Is Mr. Jay Bauman’s testimony correct? A. That’s 
right. 

Q. Mr. Jay Bauman further testified, I believe this was 
on his cross examination, that if in fact his business did 
suffer because of the picketing, that the people who were 
doing the (504) cleaning now associated with you in one 
capacity or another might have to join Local 32-J, is that 
correct? A. Yes, I would say that’s correct. 

Q. And this was a policy which you agreed with at that 
time? A. That’s right. 
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(638) Q. You testified that you spoke to Mr. Todaro 
one or two times per week concerning this picketing and 
that you informed him that your business had not in fact 
been adversely affected, the building had not been struck, 
and that in your words, you were satisfied to leave things 
as they were. What did you mean by that? A. More of 
the wait and see policy, that we would just stand pat and 
see what developed from a day to day standpoint. 

Q. What did Mr. Todaro say to you then? A. He went 
along with this. 

Q. Mr. Todaro—both you and Mr. Todaro have testified 
concerning a certain meeting in November at Time and Life 
barber shop between you and himself and Mr. Moos. You 
testified that at that time Mr. Todaro said that he would 
look into joining the union. Mr. Todaro testified that at 
that time he produced for inspection contract forms which 
had been supplied to him by Local 32-J, that Mr. Moos took 
these contracts from his hand, mentioned that this was a 
secondary boycott, and that he would handle it. Is that 
true? A. Yes. 

Q. So that both these conversations took place? A. 
There was one conversation where the three of us were 
present in the Time and Life building. It was after the 
(639) picketing had commenced at 666 Fifth Avenue. It 
was the first thing in the morning and we discussed this 
problem. As I recall it now, he had been to see the union 
and he apparently had some forms and he had some rate 
structure as to how union people are paid plus certain 
fringe benefits. 

Q. What did you say or do when Mr. Moos took these 
contract forms from Mr. Todaro? <A. I didn’t do anything. 

Q. You didn’t do anything? A. No. 

Q. Was Mr. Moos acting for you? A. Mr. Moos is our 
general counsel. 

Q. Retained by you? A. Retained by you. 

Q. Retained by Terminal Barber Shops? A. Yes. 
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August 11, 1960 


Terminal Barber Shops Ine. 
152 West 42nd Street 
New York, N. Y. 


Attention: Wr. J. Baumann 


Re: (350 Fifth Ave.) a 
(120 Broadway) ae 
(Grand Central Terminal) 


Dear Mr. Baumann: a 


In accordance withthe terms of the collective bargain- 
ing agreement-between Anchor Cleaning Service ‘Inc. and 
Local 32-3; said firm has notified us that effective Septem- 
ber-I, 1960 their services at the above-captioned premises 
will be terminated. 

It is also our understanding following my ‘phone con- 
versation of this date with Mr. Brown of your organization, 
that your firm will engage its own employees at the above 
premises to perform the services previously rendered by 
members of Local 32-J in the employ of Anchor Cleaning 
Service Inc., thereby displacing our members from jobs. 

Mr. Baumann if you will refer to our ‘phone conversa- 
tions of April 28, 1960 and June 17, 1960 you will find that 
the number of job cancellations by Terminal Barber Shops 


< 
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Ine. which involve members of Local 32-J now totals (5) 
five. 

Due to the vacations of the Officers of Local 32-J, and the 
time consuming task they now have of organizing our mem- 
bers for the Labor Day Parade, it has been impossible for 
the Union to take the necessary action to protect the inter- 
ests of its members. However, upon the conclusion of the 
Labor Day Parade, if our members have not been reinstated 
to their jobs in the above locations the Union will picket 
these premises. 


Very truly yours, 


Loeal 32-J 
Donald F. Mumm 
Business Representative 


